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TO TAS 


PRESENT EDITION. 


＋ HIS Publication needs no apology, ex- 
1 cept for ſuch additions as are now, for the 
firſt time, introduced by the preſent Editor. 
Should they have the mierit of rendering the 
work, upon the whole, more generally uſeful 
to the Profeſſion, perhaps it may in ſome 
meaſure incline them to pardon any inaecu- 
racies diſcoverable in the performance. The 
Editor has incorporated the New Caſes, where 

the inſertion eee appeared to him to 
be the moſt proper; without altering any part 
of the original work, or of the additions that 
were made in the ſecond edition; except, 
perhaps, here and there a word or two intro- 
duced, for the purpoſe of rendering the con- 
nexion more natural and eaſy. That the 
Author may in no reſpect be anſwerable for 
the faults of his Editor, care has been taken 
to diſtinguiſh all the new matter, either by 
giving it in the form of notes, (of which the 
laſt edition had none) where it could not conve- 
niently be inter woven with the text; or by 
* inverted commas” at the beginning and end 
of each paragraph; leaving the ga 
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41 

which diſtinguiſhed the illuſtrations of the 
laſt edition, as before. There is a new di- 
viſion made in each chapter, becauſe the 
Editor could not readily arrange the Caſes 
he wiſned to introduce, under any diviſion 
adopted in the preceding editions. He has 
not gone to any great length, in the Plead- 
ings in Replevin, (at leaſt not farther than 
the late deciſions neceſſarily led him) be- 
cauſe it was beyond the ſcope of his inten- 
tion, which was, merely to collect and ar- 
range the determinations that have taken place 
ſince the publication of the laſt edition, and 
to add ſome others, which he thought might 
be properly inſerted. The few practical di- 
rections which were given in that edition are 
for the moſt part preſerved, and, being cor- 
refed according to the lateſt decifions, are 
incorporated with ſuch obſervations as the 
preſent Editor thought it neceſſary to add 
for the better underſtanding of the ſubject. 
Theſe are ſelected from books of the beſt 
authority; none of which, however, /ingly con- 
tain a regular account of all the proceedings 
from the ſeizure of the Diſtreſs to the ſuing 
a Replevin. The Editor has not preſerved 
the numerical order of the pages of either of 
the two former editions, which differ from 
each other, becauſe he finds that both thoſe 
editions are equally referred to,. and indiſcri- 
minateiy quoted. 


Angi 12th, 1793. | 
No. 6, Lincorn's Inn, „ Wear 
OLD SQUARE, : 


P'R EF. AG 
| 10 THE 


FIRST. EDITI ON. 


8 all of e utility ps mat- 
Ne, and  perſpicuity of method, awill 
be too. obvious ta. every, intelligent reader, 
on the: firſt peruſal of the Following Trea- 
tiſe, not to convince him that it is one of 
the elaborate Pieces of the late Lord Chief 
Baron GILBERT, we preſume there. needs 
no further apology for making it erg 
eſpecially fince it is a Subjet efſentially ne- 
ceſſary to be known by every individual 
who: Har any kind of inberitance or Poſ- 
eon; far it it calculated in Such a man- 
ner as to be of uſe to the public in general, 
but more particularly to ſheriffs, under- 
fheriffs, flewarads, landlords, tenants, &c. 
who ought to be thoroughly acquainted with 


this branch of the law. 


The 


PREFACE. 


' The tranſlations at the bottom of the 


| pages are intended that this Book may be 


uſeful not only to Gentlemen of the Law, 
but to ſuch alſo as are unacquainted with 
the Original. 

An Appendix of ſome well choſen 
Precedents is added for the eaſe of the 
Practiſer, and the whole rendered the 


| beft and compleateſ} Book of its lind. 


AD VE R- 


— 
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ADVERTISEMENT 
| | T:QO--THRE 


SECOND EDITION. 


S OME time fence, the Publiſher of 

the preſent Edition of this Work, 
prevailed on a gentleman, well known at 
the Bar, to reviſe it, and make ſuch 
additions, as to him ſhould ſeem neceſ- 
ſary. This, he flatters himſelf, has been 
done, in a manner not undeſerving of 
the attention of the Profeſſion. The Work 
has received a very minute correction, as 
well in language, as in punctuation. The 
references have been all carefully exa- 
mined; thoſe that were inappoſite have 
been retracted, thoſe that were inaccu- 
rate have been rectiſied, and ſuch as were 
zeceſſary have been ſupplied. The divi- 
ſions have in ſome meaſure been altered; 
at the ſume time that others have been 


— 


a added. 


| ADVERTISEMENT. 


| 5 | added. Such of the modern As of Par- 

=. | liament, as well as of the judicial deci- 

1 1 one, which in any wiſe relate to the 

f ſubjea, have been introduced; and to the 
awhole is ſubjoined a few Practical Direc- 

tions; as alſo a new and complete Index. 
That the Reader may entertain à com- 

petent idea of the neceſſary alteration which 
this Treatiſe has undergone, it may not 

be improper to remind him, that ALL the 
ADDITIONS are included within brackets: 

if was candid ſo to denote them, left the 
faults of the Editor ſhould be attributed to 

the Author. The © wage moan at the 

&* bottom of the pages” _ which diſgraced 

the former edition, the Editor 4 this bas- 
thought proper to omit, 


March iſt. 1780. 
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VII. The replevin ilſelf; and herein are to be 


conſidered | 
For whom and in what caſes it lies Dias 151 
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Pleas in abatement | 161 
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The avVowry 3 and herein are to be confi dered, 

What is ſubſtance, and what is form. 169 
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The diſclaimer | 185, 86 

The plea of hors de ſon fee 185" 

In what cafes the tenure is traverſable 194 

In what caſes the ſeiſin of the ſervices is tra- 

ver ſable 195 

Other pleas in bar to avowwries for rent 197 


The judgment in replevin; and herein of the avrits 
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ERRATA AND CORRIGENDA, 


For far lege fair, line 17. page 23. 

For he lege ſbe, line 20, page zo. 

For might lege may, line 20, page 31. 

Inſert in Margin Pool v. Duncombe, Tr. 1657, . 
to line 20, page 33. 

For renait lege tant, line 5, page 51. 

For Halſe in margin, line 6, lege Hulſe, page 51. 


For / lege 9, line 3o, page 52. 


Inſert in. marg 2 22 507. line 16, page "> 

For executiont lege exe.ution, and dele the bracket line 32, 
page 07. 

For at lege as, line 14, page 70. 


Inſert in margin v. Mataire, line 4, page 160. 


For faciat lege facit, line "_ Page 231. 
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DIS T R SEES 
AND 


REPLEVINS. 


CH aA 2 
Or DISTRESSE SS 


HE diſtreſs is a remedy given to the 
lord, to recover the rent or ſervices, | 
which the tenant hath obliged himſelf by his ! 


feudal contract to pay, by way of retribution T 
for his farm, 


Theſe ſervices, when the feudal tenures Spel. Rem. 40. 
prevailed, were chiefly of two ſorts; either 8 
MILITARY, as attending on the lord in war; 47. 
or MINISTERIAL, as attending his courts. in Nunagf. 
time of peace, and there aſſiſting him in the Hue. 
diſtribution of juſtice; or, ploughing _ 


tilling his demeſne. 


5 | The 


| 
| 
| 
n 
1 


— ———— — —— —ͤ 


Vigel. 257. 
271. 326. 
Jur. feud. 

ann. 126. 

129. 

Run. edit. of | 
Hale. 


THE LAW OF DISTRESSES. 


The non-performance of theſe ſervices 
was, by the old feudal law, a forfeiture of 
the feud. This is evident from ſeveral paſ- 
ſages in Vigellius, (under the title of cauſæ ex 
guibus feudum amittitur) — Si vaſſalus domino 
non ſerviat, fidelitatemque ei non preftet — Si 
vaſſalus, a domino ejus vocatus, non venerit—= 
Si partum feudi non ſervietur, —T heſe, ſays 


he, were all forfeitures, and the lord on 


Bacon on Go- 
vernment, 48. 


ſuch failures of his tenant, was at liberty by 
that law to re- aſſume his feud. 


The rigour of this law was mitigated with 
us, and theſe feudal forfeitures changed into 
diſtreſſes, according to the pignorary me- 
thod of the civil law; from whence the 


notion ſeems to have been firſt borrowed; 


Dig. lib. 20. 
tit. 5. fol. 6CO. 


as may be ſeen in the title, de diſtrictione 
pignorum. — Creditoris arbitrio permittitur, ex 
Pignoribus fibi obligatis quibus velit di itriftis, 
ad ſuum commodum pervenire. For there ap- 
pear no footſteps of it in the feudal authors. 


From whenceſoever the name or (a) the 
notion came, the remedy obtained ſo early 
in our law, that we have no memorial of 


jts original with us; and as this power was 


anciently uſed by the lords, it grew as bur- 
thenſome and grievous to tenants, as the 
feudal forfeiture ;—there being no difference 
to the tenant, between the lord's ſeizing the 
land itſelf and turning him out of poſſeſſion, 
and his ftripping him of the whole promuce 


of it at his pleaſure, 


(2) The word ? Diſtreſſe” is a French word; in La- 
tin it is called Piſtrictio, ſive Anguſtia, becauſe the 
things diſtrained are put into a ſtrait, which we call a 
pound. Co. Lit. 96. a. 

And 


THE LAW OF DISTRESSES. 3 
And not only the produce of the farm, 
but the inducta & illata, and every thing that 
was brought on the land, were liable to the 
lord's diſtreſs. By this means all the plun- 
der of the war, which the vaſſal had brought 
home, was often carried off by the lord, 
and the diſtreſs, by his power, removed out 
of the reach of the tenant; and that on the 
2 occaſions. 


This power, thus practiſed by the lords, Barr. on fat. 
did not only oppreſs the tenants, but put des Ex. e. 
them ſo entirely under the power of their 23. flat. Marl. 
lords, as to enable them to bring great num- 10, 10. 
bers of vaſſals into the field againſt their 
prince, and thereby diſturb tne publick Peace 
of the kingdom. 


There were yet two other inconveniences 
which aroſe from the abuſe of theſe diſtreſſes. 


The firſt was, that in the diſputes which 
frequently aroſe between neighbouring 
lords themſelves, whilſt each lord was en- 
deavouring to enlarge his bounds and en- 
croach on his neighbour's property, the te- 
nants were generally diſtrained by both ; by 
which the tenant was brought within the 
ſeignory, and ſo became ſubje& to that 
feudal dependence and ſervice which accom- 
panied the military tenure, 


The other miſchief was, that when the 

lords had brought them under their depend- 

ence, they would diſtrain them for the amer- 

ciaments of their courts; and, as the ſtatute 
of Maribridge expreſſes it,—graves ultiones 52 Hen. 3. 6 1. 
B 2 fecerunt, 
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THE LAW OF DISTRESSES. 


fecerunt, & diftrifiones quouſque redemptiones 
receperint ad voluntatem ſuam. And what 
made the abuſes the more inſupportable, was, 


that the lords- per miniſtros domini regis juſ- 


ticiari nen permittunt, nec ſuſtineant quod per 
ipſos liberentur diftriftiones, quas auctoritate 
propria fecerint ad voluntatem ſuam.—So that 
they ſeemed to throw off the authority of the 
law, and to ſubvert the fundamental rule, 
that no property was to be altered without 
the king's writ. 


But theſe oppreſſions ended with the dif 
tractions of the barons' wars. For towards 


the end of the reign of Hen. 3. there were 


particular laws made to regulate the man- 
ner of diſtraining ; not permitting the lords 
to extend this remedy, beyond the miſchief 
It was firſt introduced for; which was no 
more than to empower the lord by ſeizing 
the chattels, To oBLIGE the tenant to perform 


the feudal ſervices. 


Theſe were to remain in | the lord's hands 
AS PLEDGES to compel the performance; 
and the detention was no longer lawful, than 
while' the tenant refuſed to do the Freien, 
which were reſerved by the feudal contract. 
By what ſteps it came to be brought under 
the regulations which govern it at this day, 


we ſhall have occaſion to obſerve, by con- 


ſidering, 


I. The ſeveral ſorts of diſtreſſes, and in 
what caſes a diſtreſs lies. 


II.“ Who in reſpect of his eſtate or in- 
tereſt may diſtrain,” 


III. What things ar are difiriinable.. 
IV. The 


THE LAW OF DISTRESSES. = 


. I he time, place, and manner of 
makings the diſtreſs. ] 


V. How the diſtreſs is to be uſed [and 
diſpoſed of;] and herein, of the pound ; [and 
of ſelling the diſtreſs. ] 


I. Of the ſeveral ſorts of diſtreſſes, and in 
what caſes a diſtreſs lies. 


The diſtreſs at common law was uſed 1 in 
ſix caſes, viz. 


f. For the ſervice due to the lord ariſi ing 1 Ro. Abs. 
from the tenure; as homage, fealty, rent, “es. 
ſuit of court, &c. For the diſtreſs, as is al- 
ready obſerved, came in, in lieu of the for- 
feiture, and was a mild alteration of the 
feudal law, which allowed the lord to ſeize 
the feud for the non- performance of the 


ſervices. 


[ Rents at common law, are of three kinds; 
rent ſer vice, rent- charge, and rent ſecł. 


Rent-ſervice, is where the tenant holdeth Co. Lit 36. 
land of his lord, by fealty and certain rent; * 
or by homage, fealty, and certain rent; or 
by other ſervice, and certain rent, It is 
called rent sæRVICE, becauſe it hath always 
ſome CORPORAL SERVICE incident to it; 
which at the leaſt is fealty. And in cafe it 
be not paid at the day appointed, the lord 
may diſtrain for it of common right (a), 
without reſerving any ſpecial power of 


diſtreſs, 
| Rent- 


(a) Of common right, that is by the common law, 
ſo called, my Lord Coke ſays, becauſe the common 
lay 40 le beſt and moſt common birthright that the ſub- 
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THE LAW OF DIS TRESSES. 


Rent-charge is rent, for which the owner 
may diſtrain, not of common right, but by 
virtue of a clauſe in the deed which creates 
it. ; : 


Rent-ſeck, redditus Accus, or dry rent, is 
in effect nothing more than a rent granted by 


deed, but without any clauſe of diſtreſs. And 


for this ſpecies of rent there was no remedy 
by diſtreſs at the common law; but the 
grantee could only have charged the perſon 
of the grantor, in a writ of annuity. 


There are alſo other {pecies of rents, which 
are reducible to theſe three; ſuch as, rents 
of aſliſe, chief rents, Sc. 


Rents of aſſiſe, are the certain eſtabliſnhed 
rents of freeholders, and ancient copyholders; 
and are ſo called, becauſe they are afiſed and 
certain; and of theſe, the former are fre- 
quently called chief rents, “ and both ſorts 
are indifferently denominated quit rents, 
quieti reditus; becauſe thereby the - tenant 
goes r and free of all other ſervices.“ 


Having given this general diviſion of rents, 
it remains to be obſerved that the difference 
between them, in reſpect to the mode of 
recovering them by diſtreſs, is now totally 
aboliſhed by the 4 G. 2. c. 28, § 5. which 


declares, that all perſons may have the like 


ject has for the ſafeguard and defence, not. only of his 
goods, lands, and revenues, but of his wife and chil- 
dren, his body, fame, and life alſo. 

And it is to be obterved, that the common law of 
England is ſometimes called right, ſometimes common 
right, and ſometimes communis juſtitia. Co. Litt. 


remedy 


THE LAW OF DISTRESSES. 


remedy by diſtreſs for rents ſeck, rents of 
aſſiſe, and chief rents, as in caſe of rents re- 
ſerved upon leaſe, So that now it may be 


laid down as an univerſal principle, that a 


diſtreſs may be taken for any kind of rent in 
arrear. | 


« The 4 G. 2. c. 28. /. 5. relates to ſuch 
rents only as had been duly anſwered or paid 
for the ſpace of three years within the ſpace 
of twenty years before the firſt day of that 
ſeſſion of Parliament (21ſt January 1731) 
| and ſuch as ſhould be thereafter created, and 
therefore where cognizance was made for a 
diſtreſs under the grant of a rent-ſeck in 
1693, and the cognizance did not ſtate that 
the rent had been duly anſwered or paid for 
the ſpace of three years within the ſpace of 
twenty years before the firſt day of the ſeſ- 
ſion of 4 G. 2. the court upon demurrer to 
the plea in bar held che cognizance bad.“ 


Bradbury - 
. Wright, 
Doug. 624. 


And by the 11 G. 2. c. 19. § 18. if any 


tenant ſhall give notice of his intention to 
quit the premiſſes at a time mentioned in 
ſuch notice, and ſhall not accordingly deli- 
ver up the poſſeſſion thereof at the time; he 
ſhall from thenceforth pay double rent, to 
be ** levied, ſued for, and ” recovered in like 
manner as the oy rent, ] 


" In an action upon this clauſe it has been 
derermined that a tenant holding from year 
to year under a parol leaſe is within the 
words and meaning of it, and this though 
his notice is to quit at the end of the firſt 
year,” 


| B4 : Sa 


Timmins v. 
Rowlinſon 


3 Burr. 1603 
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1 Rol. Abr. 
665. 4 Co. 


49. b. 1 Jones 


132. La 
129. 


Co. Lit. 83. 


a. Spel. Rem. 


32. 5 

1 Jon. 132. 
Latch. 130. 
3 Bulſt. 323. 


Run. edit, of 


Hale. 


THE LAW OF DISTRESS ES. 


So the lord may diſtrain for relief—aid 
(a) pur file marrier, and pur faire fitz cheva- 
lier. For though theſe were not annual, yet 
they were parts of the feudal profits, and 
were therefore recoverable in the ſame 
manner, 


But it may be neceſſary to diſtinguiſh re- 


lief, into the relief proper and improper. 


The pRoPER relief is the ancient relief, 
which was due to the lord at or before the 
entry of the heir, or new tenant, into the 
land, This was anciently paid in money, 
and was not ſo properly a ſervice, as a per- 
quiſite or incident to the feudal tenure, It 
aroſe from this, that whilſt the feud was tem- 
porary and precarious, the lords uſed upon 
the death of their tenants, and before the 
heir was admitted 1nto the feud, to oblige 
the heir to pay a ſum of money. This, 
after the feud came to be eſtabliſhed, and 
made perpetual, came to be part of the 
feudal profits; the tenants eaſily conſenting 
to it upon the eſtabliſhment of the feud, 


In analogy to this, the lords, after magna 
charta had indulged to the tenants the li- 
cence of aljenation, uſed in their grants to 
reſerve a ſum of money on every alienation 
of their tenants; and where ſuch reſervation 
appeared in their grants, with a clauſe of 
diſtreſs, the lord might retort to that remedy 
where the tenant failed to perform his part of 
the contract. It afterwards happened that 


(a) The aids pur faire fitz chevalier et pur faire file 
marrier, are expre/5ly aboliſhed by 12 Car. 2. c. 24, 
_ 
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the grants in which theſe reſervations ap- 
peared, were by length of time worn out or 
loſt, and then the lords pRESCRIERD in taking 
the relief. But for theſe preſcriptive reliefs, 
the lord could not diſtrain, unleſs he could 
likewiſe preſcribe in the diſtreſs. For as the 
preſcription created the right to this 1MPRo- 
PER relief, ſo there muſt be a preſcription to 
give the remedy ; otherwiſe they were looked 
upon as burdens and exactions of the lords 
upon their tenants, tending to diſable them 
from appearing in the field, armed and 
equipped for the public ſervice: and for that 
reaſon were ſaid to be againſt common right: 
that is, againſt the policy of the law, which 
provided for the public ſafety, before the 
private profit of the lord. And therefore 
they were not encouraged, nor any remedy 
either by diſtreſs, or action, given for them, 
unleſs the lord could ſhew as early a title to 
the remedy, as to the duty itſeltf. 


In like manner the heriot is of two ſorts; 
the heriot ſervice and the heriot cuſtom. 


The heriot Now 1s the BEST BEAST (a) of n 
the tenant, but anciencly was taken out of * 
the militiæ apparatus. It was a device. firſt 
introduced ro keep a conquered nation in 


ſubjection, and to ſupport the publick ſtrength 


(a) A heriot is the beſt beaſt or cther thing due to the 
lord upon the death or alienation of his tenant, 
2 Com. at 405. tit. Copyhold, (EX) 18. 2 Black. 
Com. 

But the lord ſhall have that which he chooſes for the 
beſt, though it be the worſt. Hob. 60. 

In ſome manors it is the beſt chattel, piece of 
plate, &c. Kitch, 133. 2 Black. Com. 422. 3 Bac. 


Abr. 48. 
and 


A 3 W 0 2 5 & 
” | OO RU TEINS wv k, ——— —_—_— . 
een e 


14 10 

1 

| I 

IS ©} | 

+1" 

1% 
Bro. Abr. tit. 
Heriot, pl. 73 8. 
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and military furniture of the kingdom, by 
taking on the death of the tenant his beſt ar- 
mour. Hence it became part of the ſervices 
ariſing from the tenure, and therefore to be 
diſtrained for as ocher ſervices. This, as 
the military fervice declined, was turned 
into fomerhing of private profit to the 
lord; and inftead of the militie apparatus, he 
took the beſt horſe, ox, or cow; and 
the ſame remedy was continued, as where 
the heriot was paid in the habiliments of 
war. 


The reſervation of this heriot ſervice was of 
public utility, It was alſo for the private 
ſafery of all the tenants in the manor, that the 
hab liments of war ſh>uld be kept amongſt 
themleives for their defence; and therefore 
where there was no ſuch tenure berween che 
lord and tenants of ſome particular manor, 
the tenants by agreement conſented that the 
lord thou'd have the beſt part of che mylitary 
furniture, This agreement created a cultom, 


which being the law of the manor, created a 


right in the lord to ſeize. 


But the lord could not diftrain ; becauſe 
wherever there were any footſteps of a diſtreſs, 
it was always ſuppoſed to be part of the feu- 
dal reſervation : and the heriot cuſtom ariſing 
originally from the grant of the tenant, and 


not being reſerved by the lord upon his feudal 
donation, was not a ſervice ariſing from the 
tenure between lord and tenant; and there- 


fore was not under the regulation of feudal 


ſervices, and conſequently not to be diſtrained 


for, as ſuch ſervices were. | 
ih -.. ot 
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property of the heriot is actually in the lord 
upon the death of the tenant; becauſe the 
choice of the beſt beaſt is in the lord, and 
not in the tenant. And hence it is, that the 
lord may ſeize the heriot cuſtom wherever he 
finds it, either on the tenant's land, or off it, 
or even in the king's highway. And if it be 
eloigned he may have treſpaſs or detinue for 
it; for the bringing the action determines 
the choice for that beaſt, as if he had ſeized 
at firſt; and whoever takes it, violates the 
property, which was veſted in the lord by 


11 


But where ſuch heriot cuſtom obtains, the Keilw. 82. a. 


Bro. Abr. tit. 
Heriot, pl. To | 
Show. 81. 
Salk. 56. 
Cro. Car. 260. 


the death of the tenant. But in the caſe of 


ſuch eloignment the lord cannot diſtrain the 
tenant, as he may for the heriot ſervice; be- 
cauſe the diſtreſs was introduced for the reco- 
very of feudal duties, of which the heriot cuſ- 
tom is no part, — | 


But it hath been much doubted whether the 
lord might szIzE the heriot sERvIOE; becauſe 
that being part of the feudal duties ariſing 
from the tenure between the lord and tenant, 
ought to be governed by the fame regula- 
tions with the other ſervices; and therefore 
where the tenant holds by a capon, or a hen, 
Sc. the lord muſt diſtrain, and cannot ſeize 
as for his own property; ſo neither ought he 
to ſeize for a heriot ſervice. But it now 
ſeems to be ſettled, that the heriot ſervice is 
ſeizable, as well as the heriot cuſtom ; be- 
cauſe the choice of the beſt beaſt is in the 
lord, and therefore he only is to determine 


that choice by a ſeizure (a). But where the 


(a) And where the lord is intitled to ſeize a heriot, * 


Plowd. 96. 
Keilw. 82. a. 
Bro. tit. Heriot 
pl. 7. 

3 Bulſt. 32 5. 
Dr. & Stud. 74. 
Moor 540. 

Cro. Eliz. 32. 


Show. 81. 
2 Lutw. 1367. 


3 Mod. 231. 


may ſeize it wherever he can find it, whether on the 


land or not. 3 Mod. 231, 1 Show. 81. 


tenure 
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tenure is by the rent of a hen or a capon, 
Sc. he is to render, and therefore the lord 
can only compel him to do it by diſtreſs. 
[But a ſuit heriot reſerved by deed, cannot 
be taken off the manor. 1 Show, 81, ] 


odly. The ſecond ſort of diſtreſs is for 
fines and amerciaments in court leets. This 
ſtands upon a different botrom. The former 
diſtreſs only relates to private contracts be- 
tween landlord and tenant; this diſtreſs re- 
lates to tranſactions in a court of juſtice, and 
is allowable either for a fine impoſed by the 
ſteward, or for amerciaments aſſeſſed by the 
Jury on perſons guilty of nuiſances; or for any 
other crime preſentable or conuſable in the 
leet. 


« Fa the caſe of common perſons there 
0:1ght to be a cuſtom alledged for diſtraining 
for ſuch amerciaments, but it is Other wife 1n 


a leet of the king.“ 

But for amerciaments in a court- baron, 
the Jord cannot diſtrain, but is put to his ac- 
tion of debt for recovery thereof. 


To underſtand this rightly, we muſt obſerve 


that court jeets were originally derived out 


of, or rather exemptions from, the ſheriff's 
torn, and therefore are courts of record, as the 
torn 1s. 


In thoſe leets, though the lord or his ſtew- 
ard preſides as judge, yet the court is curia 
domini regis, and was at firſt eſtabliſhed to 


puniſh treſpaſſes and public nuiſances, which 


aroſe within the precincts of the leet, as the 
| torn 
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rorn through the whole county. Hence it 
comes that in all things neceſſary for the ſup- 
port of the juriſdiction of the court, the judge 
was armed with the ſame power with the 
judges above ; and therefore the ſteward for 
any contempt in court might impoſe a fine, 
and impriſon for it, as the judges above :— 
becauſe, what is neceſſary for the vindication 
of the honour of the court, the ſteward 1s not 
obliged to go to a ſuperior court to ſeek re- 
dreſs for. But for an amerciament, which is 
impoſed for a tranſgreſſion out of court, of 
which the court has cognizance, there was 
no fine or impriſonment; becauſe that court 
could only try leſſer offences, which were 
not fineable; the greater offences being re- 
mitted to the juſtices in eyre. This fine for 
contempt in court, when impoſed, being 
grounded on the judgment of the king's 
court of record, CREATED A DEBT, for which 
the ſteward might either impriſon, or Jevy 
the ſame on the goods and chattels of the 
debtor; but for the amerciaments the ſtew- 
ard could only DISTRAIN, and not fine and 
impriſon. _ 
The proceſs that levies this debt, is in the 
books called a diſtreſs; becauſe the lord 
might at common law impound the diftreſs 
until the fine was paid; — but as the di/tringas 
or /evari for levying thoſe fines and amer- 
ciaments iſſued in the king's name; and as 
the lord may likewiſe ſel] this diſtreſs, it is 
rather to be eſteemed IN THE NATURE OF AN 


EXECUTION, than a diſtreſs, in the genuine 


ſenſe of the word ; the diſtreſs originally 
being no more than a pain on the tenant, and 
a pledge in the lord's hands to compel the 

tenant 


I 3 


Dal. Sher. 
401. 

Finch. 125. 
8 Co. 41. b. 
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tenant to perform the ſervices, —and therefore 
could not be ſold, — till the ſtat. 2 . & 
M. c. 5. . 
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[That a power to ſell the goods diſtrained 
for rent, ſo neceſſary to make the rent effec- 
tual, ſhould not have been introduced at a 
more early period, is ſomewhat ſurprizing.] 


4 Co. 38.4z And hence it hath been held, that the 
ſteward may impoſe a fine upon a man for 
refuſing to be ſworn a conſtable, and may 
diſtrain for that fine. 


Dalt. Sher. So if a man oweth ſuit to the ſheriff's torn, 
o ö and refuſeth to be ſworn, or if a bailiff of a leet 
refuſeth in court to execute his office; theſe 
are all contempts to the authority of the 

court; and the ſteward may impoſe a fine, 

and levy it by diſtreſs of the offender's goods. 


Dalt. Sher. So if a man oweth ſuit to the ſheriff's 

Bro. tit. Dir, torn, and doth not make his appearance, he 

Ls. _ may be amerced and diſtrained for the ſame ; 

— „ becauſe it is a contempt to the court in re- 
AA » P 5 4 

294. fuſing obedience to their lawful commands, 

But qu. whether this be properly an amer- 

ciament. 


as. — 
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The difference between fines and amer- 
ciaments is, that the fine Was pro gravioribus 
delictis, —the amerciament pro minoribus. 


* 
= * „ 
, * 


The graviora delicta were puniſhed either 
by the view of the judge himſelf, as fines for 
contempts done in courts, or on a view of 
nuiſances; but out of court by the juſtices og 

C 
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the peace, or upon indictment, or other 
conviction, 


Of ſuch graviora delifin, the fine is ſet by 
the court itſelf; becauſe ſuch graviora delicta 
muſt be againſt the king's peace, the quan- 
tity of which the court are judges of, who 
have commiſſion from the king to ſee that 
ſuch peace be preſerved. In ſuch caſes, the 
jury are only judges whether the defendant 
be guilty of the fact or not; but the court is 
judge of the quantity of the fine. It is called 
a fine, becauſe it ends with the court, and is 
not to be affeered by the jury. 


In minoribus delictis, as for not appearing 
at the court leet, or torn, the judge may 
order the jury to affeer an amerciament on 
ſuch a defaulter, and iſſue a diſtringas for 
levying the ſame. | 


To make this amerciament legal, it 4 Com. Dis. 
ought to be aſſeſſed by the court, and not by Sehe v. 
the jury, and affeered by the jury: for an Houghton 
avowry under a diſtreſs for an amerciament 3 
has been held ill, becauſe it repreſented the 
amerciament to have been made by the jury; 
and a juſtification in treſpaſs under ſuch a 
diſtreſs has been held ill, becauſe it did not 


ſhew the amerciament had been affeered.” 


2 Lev. 19. 


But it ſeems that at the aſſizes and ſeſſions, 
where the judges and juſtices ſit by an imme- 
diate commiſſion from the king to keep the 
peace of the county, the non- appearance of 
ſuitors to make enquiries for breaches of the 
peace is among the graviora delicta; — ſo that 
there the court hath power of itſelf to _ 
poſe 


36 THE LAW OF DISTRESSES. 
Poſe a fine, which muſt be eſtreated into the 
exchequer to be levied. 


And ſo where the king grants to any cor- 
poration a power to hold ſeſſions, if ſuch 
court fines for non- appearance, ſuch fines 
muſt be eftreated into the exchequer, and 
levied by the proceſs of that court; and ſuch 
corporation, though they have the grant of 
ſuch fines from the crown, cannot get them 
out of the' exchequer bur by Petition, or 
monſtrans de droit. 
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And if inſtead of fining ſuch perſons, the 
ſeſſions order that they be amerced, and the 
jury affeer the amerciaments, they may be 
levied by diſtringas. 


Cro. Elia. 724. But court barons were inſtituted for the 
private advantage of the lord, and the eaſe 
of the tenants of the manor; curia domini 
manerii, in which the fuitors are judges; and 
their amerciaments being impoſed only for 
the lord's advantage, and for not doing ſuit 
ro his courts, or performing the ſervices due 

to him, ſuch amerciaments are not grounded 
on the judgments of the king's courts, or 
courts of record; and therefore only created 
a debt for the loot to be ſued for in the 
king's court, that the. juſtice of it might be 
there CONTROVERTED ; for which reaſon the 
law never allowed the lord to diſtrain for 
thoſe amerciaments in either of the ways 
abovementioned. For the lord ought not to 
have a diſtreſs for them in the nature of an 
execution, becauſe that were to alter pro- 
perty without the king's writ, or the proceſs 
of the king's courts. "Nor was it reaſonable 
tO 
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| to allow the lord to diſtrain and impound for 


theſe amerciaments, becauſe they were ſet, - 
among other cauſes, for not doing ſuit to 

the lord's court and other ſervices ariſing 

from the feudal tenure, and were in nature 

of a penalty inflicted on the tenant for the 

non-performance thereof; for which the lord 

might diſtrain by virtue of the feudal grant, 

and therefore ought not to diſtrain for the 

amerciament too. Thar were in effect to al- 

low the lord a double diſtreſs for the ſame 

thing; — for the ſervice itſelf, and for the 

amerciament; which is the penalty for the 

non- performing that ſervice; which were 
vexatious, and would put the tenant too 

much in the power of the lord. 


But if the lord can PRESCRIRE in a diſtreſs 11 Co. 45. a. 
for the amerciament, then the diſtreſs be. ** Ar. 666. 
comes lawful; becauſe ſuch a preſcription 
is preſumed to be founded on a grant of the 
tenants, by which they ſubjected themſelves 
to the diſtreſs. And though the grant which 
created the diſtreſs, be worn out by length 
of time, yet the continual uſage is good 
evidence of it; and therefore the tenants muſt 


ſubmit to that cuſtom which their anceſtors 


have put them under. 


But if the manor belongs to the crown, Co. Elia. 
the king by his prerogarive may diſtrain Nosiegun e. 
the tenants for amerciaments impoſed in hn A. 
court baron, without preſcription; becauſe 
it is of publick advantege that the king's 


treaſure ſhould be collected in the moſt ex- 


peditious manner, | 
C There 
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THE LAW. OF Dis TRES S8. 


There is however, this diſtinction to be 
obſerved in fines impoſed by a court leet. 
They are either impoſed by a ſteward for a 
\ contempt to the court, —and this is abſolutely 
neceſſary for the ſupport of the authority and 
dignity of the court within the boundaries of 
its duty ;—or elſe they are impoſed as a pu- 
niſhment for thoſe crimes which are conu- 
fable by the court. But where by cuſtom 
the leet hath juriſdiction to impoſe a fine, 
for a thing not originally within the juriſ- 
diction, but only acquired by cuſtom, in ſuch 
caſe, as that particular cuſtom gave the leet 
'a right to impoſe the fine, ſo the cuſtom 
only can create the right of diſtreſs. 


Thus where a leet laid a cuſtom for a 
townſhip to ſend one to be ſworn conſtable, 
which not being done, a fine was impoſed, 
and a diſtreſs taken for it, the diſtreſs was 
held unlawful; becauſe there the ſteward of 
the leet did not preſcribe in the diſtreſs, and 
nothing elſe could warrant it. 


So it is, pro certo letæ; which was a ſum 
give by the tenants to reimburſe the lord 
or the purchaſe of the leet; and for this the 
lord cannot diſtrain without a cuſtom to war- 
rant the diſtreſs; becauſe this is a ſum purely 
of private advantage to the lord, and in no 
| ſort neceſſary to be paid to keep up the ju- 
riſdiction of the court. 


But for fines and amerciaments in leets, 
the lord may either diſtrain and ſell the diſ- 
treſs, and then the diſtreſs is in nature of an 

execu- 


THE LAW OF DISTRESSES. 19 
execution, of the judgment of a court of re- 
cord ; or elſe he may impound the cifireſs; 
and then it is repleviſable; 


Here it may not be improper barely to 
mention another ſort of diſtreſs, which is 
the laſt and great proceſs in courts of judi- 
cature, to bring the defendant into court, 
and oblige him to appear in civil caſes, in 
actions as well real as perſonal. 


This proceſs is the attachment, which lies 

as well in inferior courts, not of record, as 

in ſuperior courts; and it is given when the 
defendant has been ſummoned to appear and 

makes default (a). And it is not a proceſs 

againſt the body of the defendant, bur againſt 

his goods and chatrels; - for the. officer at- 

taches the defendant by his horſe, his ox, or 

his cow. And where this proceſs iſſues out Dat. Sher. 

of a court of record, there is no doubt but if #7; 8. 

the defendant makes default, the goods he Deer 299. 

was attached by are forfeited, becauſe in ſuch . 5+ 

caſe there is a judgment of the king's court 

of record condemning the goods, which al- 

ters the property. ; 


And it ſeems that in the county court and Kitch. 155: 
court baron, which are not courts of record, Ba- Rn 


if the defendant does not appear upon the Bar. pl. 1. 


(a) An attachment is in many actions the firſt pro- 
ceſs. 3 Bl. Com. 280. 

A Diftringas is the proceſs which iſſues, if the de- 
fendant does not appear at the return of the ſummons, 
or attachment; and it is called diſtreſs infinite, be- 
cauſe it goes till appearance. 4 Com. Dig. 448. tit. 
Proceſs, (D.) 7. | 


Cqo an 


without the king's writ, or the judgment 


to the officer of the court to take the goods 


the lord's or ſheriff's name; and therefore 
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attachment or diſtreſs, the goods by which 
he was attached or diſtrained, are likewiſe 
forfeited on his default. The reaſon why in 
this ſingle inſtance the property is altered 


of a court of record, ſeems to be, for the 
more ſpeedy adminiſtration of juſtice, which 
is of publick advantage; and the party by 
his appearance mien have Prevented the 
forfeiture. 
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And here we may likewiſe obſerve, that 
where the plaintiff recovers in the county 
court, or court. baron, the execution is only 
BY DISTRESS; that is, there iſſues a precept 


of the defendant, and keep them in pound, 
until the defendant ſatisfy the plaintiff his 
debt. The reaſon is, becauſe theſe, are 
NOT courts of record; being held only in 


all the proceſs run in their names and not 
in the king's, and without the king's. writ 
no property can be altered. So that the 
execution in theſe inferior courts, only ſeizes 
and DETAINS the defendant's goods until he 
makes the plaintiff ſatisfaction for his debt. 
We find therefore in the Regiſter, the king's 
writ de executione judicii of theſe inferior 
judgments, and by virtue of that they may 
levy the plaintiff's debt as if he had reco- 
vered it in a court of record. 


In the ds court, if the defendant does 
not appear to do juſtice to the complainant 
on the ſummons, on the next proceſs he 
ought to give pledges, or caution for his 

appear- 
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appearance; and therefore upon the attach- 
ment they may return him attached, per 


plegios; and then if he don't appear, his 


pledges ſhall be amerced ; for which amer- 
ciament the lord may have his action of 
debt. If the defendant cannot find pledges, 
the attachment is per vadios; and fince the 
lord would have had the amerciament if 
the defendant had been attached, by pledges, 


and had not appeared, therefore if he be 


attached per vadios, and do not appear, the 
vadii are forfeited ; for the vadii come inſtead 
of the plegii, and therefore are hypothecated 
for his appearance in judgment of law. And 
by conſequence, if he doth not appear to 
perform the condition of ſuch pignoration, 
the vadii ate forfeited; and therefore the 
defendarit, where he is attached per vadios, 


may before the day of his appearance re- 


plevy the vadios, and put in pledges who 
are anſwerable for his appearance, and if he 
makes defaulr are amerced, 8 


But if there be a levari facias for a debt 
recovered in the lord's court, there the goods 
are not forfeited on the return; becauſe 
after judgment he hath no day to appear; 
and therefore there can be no forfeiture ariſ- 
ing to the lord nor the party: inaſmuch as 
he was not bound by his fealty to do any 
ſuch act to the party recovering, and conſe- 
quently here the lord only ſeizes the chattels 
of his tenant to make him pay his debts. 
But the plaintiff muſt apply to the king's 
court to have the property altered by a writ 
de executione judicii, and ſo hath a compleat 
remedy for his demand. 3 

> C 3 - _ -Bue 
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Ro. Abr. 666. 
Raym. 233. 
Hob. 187. 


diſtreſs for rent is in nature of a prerogative 


ſummons; but at the next court day ſuch 


mount; and the complaint is, that be was 
diſtrained contra vadios & plegios ; that is, 
when he was ready to give good ſecurity to 
conteſt the lord's debt z—and therefore the 
judgment in replevin is of return. irreple- 


| ſatisfied, 


of the cattle ſo ſold, and retain them till ſa- 


THE LAW OF DISTRESSES, 


Rut if the vadii were not to be forfeited on 
melne proceſs, the tenant would let ſuch 
| 8 lie till at his Jeiſure he could come in 
to conteſt the debt, which would tend to the 


* 44 _ „ 


And {i note by 0 way; that Jo lord's 


proceſs, to take the goods and chattels of 
his debtor in the firſt inſtance without any 


diſtreſs is not forfeited to the lord, if not re- 
Plevied ; becauſe then he would judge of for- 
feitures i in his own cauſe, | 


But if the tenant TE} apgrieved 5 muſt 
Ms to the king who is the lord para- 


viſable; that is, that the lord has a juſt 
cauſe to detain, — that ſuch prerogative of 


the lord's ſhould take place till the debt be 


3dly, A third caſe where a diſtreſs les is, 
for toll 1 in a fair or market, | 


And here he law is clear, that where a 
lord hath a fair or market by preſcription, 


and hath uſed to take toll of cattle fold, if 
ſuch toll be/not paid, the lord may ſeize any 


tisfaction be made $46 for the toll. For the 


preſcription is built on a grant of the KING, 
| which 


Th & od rf 


Piccage and Stallage, " 
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which by length of time is ſuppoſed to be 


worn out; and that grant was originally made 
for publick utility; fairs and markets being 
inſtituted for the more convenient ſupplying 
the ſubject with the neceſſaries and conveni- 


ences of life. And therefore every ſubject that 


buys there, may very reaſonably be charged 


for that conveniency with a moderate toll; 
and the lord hath the advantage of the toll, 
as 2 compenſation for the miſchief done to 


his ſoil by the beaſts ſold. And as the lord 


might have diſtrained the beaſts for damage 
feaſant, if he had not ſuch fair, ſo he may 
diſtrain for the toll, which is in nature of a 


compenſation for that damage (a). Hence 
it ſhould ſeem reaſonable, that where the 
ſar or market ſubſiſts merely by grant from 
the crown,—as where the fair is newly creat- 
ed by grant, - and toll thereby given to the 


grantee, that he may diſtrain for ſuch toll; 


for qui ſentit commodum ſentire debet & onus; 


and an action of debt would be no remedy. 
But Tas diſtreſs is only a pledge to be 
DETAINED till ſatisfaction made, and doth 
not ſeem to be within the ſtatute to be ſold. 


« But the owner of the ſoil on which a Wieley v. 


Peachy, Ld, 


23 


market is held cannot diſtrain goods as da- Raym. 1589. 


(a) But it is not to be ſuppoſed from hays that the 


titled to the ſoil, for the toll may belong to one man, 
while the foil belongs to another, and if a fair or mar- 
ket with toll therein is granted in Borcugh Engliſh land, 
the heir at common law ſhall have the fair or market, 
and the toll, and the heir by the cuſtom the ſoil. Moc 
474. Wil. 115. The only compenſations which the 
owner of the ſoil, as ſuch, is entitled to; ariſe from 


C 4 mage 


| perſon intitled to toll is always the owner of, or in- 
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mage feaſant, which are laid down there for 
ſale, tho' the owner of them has not paid him 
N eee for laying them there.” 3 


Blakey v. | 12 * Nor can a diſtreſs be taken for goods 
fraudulently ſold out of a market to avoid 
the toll: —As where a corporation claimed 
toll. of all corn brought into the borough for 
ſale on a market day with power of diſtreſs; 
and A. on a market day fold an inhabitant 
a quantity of corn, which lay ten miles off, 
by fample, and on a ſubſequent market 
day i ſent it through the borongh to the 
vendee's mill; and the toll gatherer followed 
the waggon to the mill, and there ſeized the 
toll. On an action of treſpaſs brought againſt 
him, the Court held the caſe not within the 
corporation's claim, that extending to ſuch 
corn only as was brought into the borough 
for ſale in future, and the corn itſelf in 
queſtion, when brought into the borough, 
being actually ſold: though the Court inti- 
mated that if the fraud could be made ap- 
pear, the 3 would = a ſpecial . 
on the caſe.” 


Di & Sead. 4thly. If a townſhip be amerced, and they 
2 ep. by conſent aſſeſs a certain ſum on every in- 
habitant for the raiſing thereof, and like- 

wiſe agree that if it be not paid by ſuch a 

day, that certain perſons appointed for that 
purpoſe by the townſhip ſhall diſtrain for the 

ſum aſſeſſed on each inhabitant ;— this is 2 

lawful diftreſs; becauſe conſented. and ſub- 

mitted to by the agreement of thoſe perſons 

who are to pay the tax. It is the more 
reaſonable, becaule the raiſing the * 

that 


— 
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that manner is for the eaſe of the inhabi- 
rants; in regard the publick officer muſt 
otherwiſe levy and collect the amercia- 
ments. 


Fthly. A genity inflited for a breach of 5 Co. 64. a. 


a by-law may be levied. by diſtreſs; but this 


Clarke*s caſe, 
Ro. Abr. 366. 


only in caſe where ſuch remedy is aPPOINTED Dyer 321. pl. 


for recovery thereof by the power that made 37 
the by-law, and at the time the by-law was 
made ;—becauſe the by-law only binds the 
members of that community who make the 
law, and therefore the aſſent of every mem- 
ber is preſumed in the inſtitution of that law; 
and conſequently the penalty may be reco- 
vered by diſtreſs where the parties themſelves 
have agreed to that remedy. But unleſs 
the diſtreſs be ExXPRESSLY provided for by 
the corporation, the penalty can be reco- 
vered only by action of debt (a). The ſub- 
r cannot be impriſoned for the breach of 
any by-law, though it be ſo expreſsly or- 
dained by the power that made the by-law, 
becauſe ſuch impriſonments are againſt Magna 
Charta, and therefore the by-law appointing 


it is ſo far void, as being againſt the law of 
the land. 


But where the corporation can preſcribe 
in the diſtreſs, they may lawfully diſtrain for 
the penalty; becauſe the preſcriptive right is 
grounded on a by-law originally appointing 
that remedy for recovery of the penalty, and 


(a) And tho? a by-law may authorize a diſtreſs to in- 
force payment of the penalty, yet it cannot authorize. 
the ſale of ſuch diſtreſs. Ld, Raym. 92. 1 Will. 237. 
Lutw. 1520. 5 Co. 64. a. 2 Ventr, 282. 


therefore 
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therefore is good; though the . by-law on 

which it is grounded be by of time 

worn out or loſt. 

Fleta 101. 6thly. A man may diſtrain beaſts damage 
_—  feaſant. This, according to Fleta, is grounded 
on a particular cuſtom of the realm. Si di- 

cere poterit captor, ſays he, quod juſte cepit 

averia quia invenit illa in terrd ſud, & ſecun- 

dum conſuetudinem regni imparcavit illa, donec 

damnum ſuum fuerit emandatum. But from 

whence this notion was borrowed, or when- 

ever it was introduced, it is highly reaſon- 

able that the owner of the land ſhould defend 

himſelf from injury by driving out the beaſts, 

and likewiſe by detaining the thing that did 

the injury, in a public pound, till compen- 

ſation be made for the treſpaſs; for other- 

wiſe he might never find the perſon whoſe 

beaſts committed the treſpaſs, 
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30 E. z. a. LA commoner may juſtify the taking of a 
| STRANGER'S Cattle, damage feaſant, upon the 
common. And this was admitted in a late 

4 Burr. 2426. caſe, where the queſtion upon an avowry for 
damage feaſant, was, © Whether one com- 

© moner can- diſtrain another commoner's 

ce cattle, with which he has overcharged the 
common beyond his ſtinted number of cat- 

ce tle;” and in that caſe it was determined, 

that such a right to diſtrain turns upon this 
diſtinction - That wherever there is a COLOUR 

of right for putting in the cattle, a com- 

moner cannot diſtrain; becauſe in ſuch a caſe 

'1t would be judging for himfelf; and that in 

a queſtion which depends upon a more com- 

petent enquiry, by aſſiſe, by a writ of ad- 
meaſurement, 
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meaſurement, or by an action on. the caſe 
for ſurcharging the common (a). But where 
the cattle are put upon the common WITH= 
OUT ANY COLOUR or pretence of right, there 
the commoner may diſtrain them ; and upon 
that ground he may diſtrain the cattle of a 
ſtranger. ] 


1 


& And it has been determined in a late 


caſe that one commoner may diſtrain the cat- 


tle of another commoner, where there is a 
covenant not to put on their cattle but ar 
ſtateg times, if either breaks that agreement,” 


#7 


* 


Whiteman v. 


King, 2 H. Bl, 
4. 


© Thus where A. being poſſeſſed of a quan- 


tity of land in a common field, and having a 
right of common over the whole field, and 
B. having alſo a right of common over the 
whole field, entered into an agreement for 
their mutual advantage and convenience, not 
to excerciſe their reſpective rights for a cer- 
tain term of years, and each party covenant- 


ed to that effect; the Court held that A. 


might diſtrain B's cattle damage feaſant for 


coming upon his land during ws term,” 


te And where the 154 may put cattle upon 
the common, a commoner cannot diſtrain his 


cattle, tho' he ſurcharges, unleſs at times in 


(a) And a commoner who has himſelf ſurcharged, 


may nevertheleſs maintain this action againſt another 
commoner for ſurcharging the common. Hobſon 2. 


Todd, 4 Term Rep. 71. 
But if a commoner turns ſupernumerary cattle on the 


common by the licence of the lord, another commones 


cannot maintain. an action on the caſe againſt him for 
ſurcharging, becauſe he is not the wrong-doer. 4 Term 


Rep. 73. Burr. 2428, 
which 


Burr. 24.30. 
Truclock v. 
White, 

5 Vin. 35. 
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Yelv. 129. 


Co. Lit. 16 1. 
12 Mad. 661. 


Bull. N. P. 61. 
5th edit. 


12 Mod. 660. 


Litt. f. 214. 
2 Bac. Abr. 
106. 
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which by the cuſtom the common ovght to 
lie freſh, and-then the Court ſeemed to "thick 


a cuſtom ny uſage 1 to do it ought. to be al- 
ledged. et 


"But i if a man come to diſtrain, and ſee 
the beaſts on his ground, and the owner 
chaſe them out before the diſtreſs be taken, 
though it be of purpoſe to prevent the diſ- 
rreſs, yet the owner of the foil cannot dif- 
train them; and if he doth, the owner of 
the cattle may reſcue. them; for the beaſts 
muſt be damage feajant” at the time of the 
diſtreſs. ] 


"oe And if they were damage Palo yeſter- 
day, and again- to-day, they can only be diſ- 
trained for the 2 dax, are doing when 
they are diſtrained. - | LEO. 


7 


[And if many 1 are doing damage, a | 
man cannot take one of them, as a diſtreſß 
for the whole damage; but he may diſtrain 
one of them, for its own damage, and bring 


an action of treſpaſs for the — done by 
the 1eft, L | 15 a 


II.“ Who in reſpeR of his: eſtate or in- 


tereſt may diſtrain.“ 


ce If a perſon ſeiſed in fee grants out a leſ- 
ſer eſtate, ſaving the reverſion to himſelf, 
with a reſervation of rent, or other ſervides, 
the law gives him, without any expreſs pro- 
viſion, remedy for ſuch rent or ſervices by 

diſtreſs,” 
« But 


_ WI 2 mn - 
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cc But for a rent which iſſues out of an incor- 
poreal inheritance, the reverſioner cannot 
diſtrain; as if I have a right of common in 


another man's foil,” and I grant it to A. re- 


ſerving rent, if the rent be behind I cannot 
diſtrain the beaſts of A. becauſe that the right 


of common, which every man has, runs 


through the whole common.” 


ee But Lord Coke confines this rule to com- 
mon perſons, becauſe the king may reſerve 
rent out of an incorporeal inheritance, the 
reaſon of which is, that he by his prerogative 
can diſtrain on all the lands of his leſſee.“ 


* So a man cannot diſtrain for a rent iſſuing 
out of tithes, becauſe there is no place where 
the diſtreſs can be taken.” 


« A perſon who has not the reverſion, can- 
not diſtrain of common right, but he may 


29 


Co. Litt. 47. 
142. a. 
2 Bac. Abr. 106. 


4 New Abr. 


192. 339. 
Co. Litt. 47. a. 
Hargr. n. 1. 


Cro. Jac. 111. 
173. 


2 Bac. Abr . 
106. - 


reſerve to himſelf a power of diſtraining, or 


the reſervation. may . be good to bind the 


leſſee by way of contract, for the perform- 


ance whereof the leſſor ſhall have an action 


of debt.” 


Thus if the aſſignee of a term furrenders to 


the original leſſor, tho' he reſerves a groſs 


annual payment, he cannot diſtrain for that, 


or for the original rents, for he has no privity 
of eſtate.” 


« So if a leſſee for years aſſigns his term ren- 
dering- rent, he cannot diſtrain for it without 


a particular clauſe for that purpoſe, becaule 


he has no reverſionary intereſt; the only re- 
medy 


3 


* 


Smith v. Mep- 
er Term 


ep. 441. 


2 Lev. 80. 
Co. Lit. 292. 
Cooper's caſey 
2 Wull. 375. 


Bl. 1326. 


Sh-p. Touck- 
Konc, 439- 


Co. Litt. 169. b. 


Ognal's caſe 
1 Vaugh. 4.0. 
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medy the aſſignor has, is by an action on his 
contract.“ 


a Bui if „ is granted out of an eſtate, 
and the grantor to ſeeure the payment veſts 
the eſtate in truſtees for a term to the uſe of 
the annvitant, and ſubject thereto continues 
in poſſeſſion, the annuitant may diftrain for 
the arrears, for ſuppoſing the term to have 
veſted the legal poſſeſſion in him, the grantor 
is to be conſidered as his under-tenant upon 
whom he might, without any elauſe for that 
purpoſe, diſtrain at common law.“ 


« If a man deviſes a rent out of his mad and 
charges the land with a diſtreſs, the deviſee 
may make uſe of that remedy and diſtrain for 
the rent; but unleſs the power is given him 
by the will, he may not diſtrain for it.“ 


« For a rent granted for 1 of partition 
by one coparcener to another, or for a rent 
granted to a widow out of lands whereof he 
is dowable in lieu of dower, or for a rent 
granted in lieu of lands upon an exchange, 
the grantee may diftrain without any pro- 
viſion of the parties, though he has no re- 
verſion, the law giving a diſtreſs in theſe 
caſes, leſt the grantee ſhould be without 
remedy.” 


ce If a man ſeiſed in fee or for life of a rent 
charge, after arrearages incur, grants over 
the rent to another, he cannot diſtrain for 
theſe arrearages, becauſe they are by the 
grant divided from the freehold of the 


rent.” 
« A mort- 
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« A mortgagee after giving notice of th 
mortgage to the tenant in poſſeſſion under 
leaſe prior to the mortgage may diſtrai 


IS 
e Moſs V, Galli 


more, Dougl. 
a 273. 


n 


for the rent in arrear at the time of the 
notice, (although he was not in the actual 
ſeiſin of the premiſes or in the receipt of the 
rents and profits at the time it became due, ) 
as well as for rent which may accrue after 
ſuch notice, the legal title to the rent being 


in the mortgagee.” 


© So if a perſon enters upon certain premiſes 
ſubject to the approbation of the landlord, 
who afterwards does not approve, but upon 
an agreement that the tenant will pay an ad- 
vanced rent as well for the time he had been 
in poſſeſſion, as for the future, the landlord 


was willing to let him continue in poſſeſſion 


5 


in ſuch caſe the landlord may diſtrain for 
the advanced rent accrued before the agree- 
ment as well as for what accrues afterwards, 
ſuch agreement giving him the ſame power 


by relation, to his tenant's firſt entry into 


Me. Leif Va 


poſſeſſion, as it did to recover his rent in Tate, Coup. 


future.“ 


784. 


A receiver appointed by the Court of , An. 550. 
Chancery might diſtrain for rent, where he Pitt». 5nowden 


3 Bro. Ch. Ca. 


he ſees it neceſſary, and need not apply 8. Hughes v. 
firſt to that court for a particular order for Hase. 
that purpoſe; becauſe as that court never 

makes an immediate order, but appoints a 

future day for a tenant to pay, it might be 

an injury to the eſtate to wait till that time, 

as it would give the tenant an opportunity 

of conveying his goods off the premiſes in 


the mean time.” 


2 | © But 


* 
a | 
re .. Cee eee ² A . I PS „ —— re 
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Harriſon v. 
Barnby 5 Term 
Rep. 246. 


THE LAW OF. DISTRESSES. 


ce But if there is any doubt who has the 
legal right to the_ rent, then the receiver 


| ſhould make an application to that court for 


an order, as he muſt diſtrain in the name of 


the perſon who has that right.” . 


« One tenant in common may diſtrain for 
his ſhare of the rent upon a terretenant hold- 
ing under him and another tenant in com- 


mon, if the terretenant pays the whole rent 


2 Leon. 196. 
. B. M. 29 
Eliz. 


to the other, after notice not to pay it in 
that manner.“ RE: | 


« A man may diftrain cattle without any 
expreſs authority, and if he obtains the aſ- 
ſent of the perſon in whoſe right he did diſ- 
train, his aſſent will be as effectual as his 
command could have been; for ſuch aſſent 
ſhall have relation unto the time of the diſ- 
treſs taken.” 


ce By the common law executors or admini- 
ſtrators of a man ſeiſed of a rent ſervice; 
rent-charge, rent-feck, or fee farm, in fee 
ſimple or fee tail, could not diftrain for 
the arrearages incurred in the life-time of. 
the owner of ſuch rents, it was therefore enact- 
ed by 32 Hen. 8. c. 37. . 1. That the ex- 
ecutors and adminiſtrators of tenants in fee, 
fee tail, or for life, or rent ſervices, rent 
charges, rent- ſeck and fee farms, may diſ- 
train upon the lands chargeable, ſo long as 
they remain in the poſſeſſion of the tenant 
who ought to have paid; or of any other 
perſon claiming under him by purchaſe, gift 
or deſcent. Sec. 3. gives the like remedy to 
huſbands entitled in right of their wives after 
the 


THE LAW OF DISTRESSES. © 3 


the deaths of their wives. Setz. 4. gives 
the like remedy to tenants pur auter vie alter 
the death of the ceſtui que vie. 


«Lord Coke ſays that the preamble concern- „ri Ram. 
ing the executors and adminiſtrators of tenant 
for life is to be intended of tenant pur auter vie, 
ſo long as cęſtui que vie lives: however, in 
Hoole v. Bell it was adjudged that this ſtatute 
being remedial, extends to the executors of 
all tenants for life, as well to thoſe executors 
who before the ſtatute were entitled to an 
action of debt, as to thoſe executors who co. Lite. 162. 
had no remedy whatever; and Mr. Har grade * #: F. 
in a note adds, that ever ſince this caſe he 
apprehends the law to have been taken ac- 
cordingly.“ 


ce But in a caſe where a tenant for life of a Bull. Ni. Pu. 

rent-charge confeſſed a judgment, which was 54 56- 
extended by elegit, and the tenant for life 
dying, the conuſee diſtrained, and in replevin 
avowed for the arrears incurred in the life of 

the tenant for life; upon demurrer the diſ- 

treſs was holden to be bad, and not warranted 

by the ſtatute; firſt, becauſe the caſe of 

the conuſee is not enumerated in it; ſecond- 

ly, becauſe he comes in in the pg, and not un- 

der the tenant for life.” 


« Neither is the executor of a grantee of a Bull. Ni. Pri. 
rent Charge for divers years, if he ſo long * n 
live, within the ſtatute.“ 

ee Tt has alſo been held that ih ſtatute does Ye. 135. 
not extend to copy-hold rents, but only to 
rents out of free land.” - 


& Lord 
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34 
Bull. Ni. Pri. 


57. 
5 Ed. 


Powel v. Kil- 


lick, at Weſt - ' 


minſter, 
M. 25 G. 2. 


Bro. tit. Diſtr. 
pl. 8. 


(H.) pl. 4. 
2 Bac. Abr. 
09. 


the landlord is not tenant in fee, fee-tail, or 


upon a leaſe for years, Lord Chief Juſtice Lee 


anciently no more than a pledge in the 


or pledges being, that upon payment of 
the money for ſecurity whereof they were 


ſtored to the owner in the ſame plight and 
Rol. Abr. 666. 
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«Lord Coke ſays if a man makes a leaſe for 
life, or a gift in tail, reſerving rent, this is x 
rent-ſervice within the ſtatute, from whence 
it may be inferred, that he thought that x 
rent reſerved upon a leaſe for years was not 
within it, and I apprehend that it is not, for 


for life of ſuch a rent; and it is the execu. 
tors of ſuch tenants only who are mentioned i 
in the act. However in treſpaſs, where it 
appeared the defendant had diſtrained the 
plantiff's goods for rent due to his teſtator 


held it to be within the ſtatute, and the de- 
fendant obtained a verdict.” 


III. What things are diſtrainable. 
The diſtreſs, as is already obſerved, was 


hands of the lord, to compel the tenant to 
pay the ſervice, or perform the duty, for 
which it was taken; and therefore at com- 
mon law could not be ſold, but like all 
other pawns or pledges was to be reſtored 
to the owner when the ſervice or duty was 
performed. 


The nature then of contracting by pawns 


given, the pawn or pledge ought to be re- 


condition it was delivered; it follows, that 
MONEY cannot be diſtrained, except it be 
in a bag; for then the knowledge of the 

3 bag, 


IS 2 
nee 
13 


not 
for 

or 
cu. 
ned 


it 


the 
tor 
Lee 
de- 


THE LAW OF DIS TRESSES. 


bag, eſpecially if it be ſealed, ſufficiently 


ſecures the ſeveral pieces of money therein, 
ſo as the ſame individual pieces may be 
reſtored on redemption of the pledge.— 


[50 milk, fruit, &c, cannot | be di- 
ſtrained. ] „ 


So ſheaves of corn, at common law, could 2 Jones 297- 
not be taken as pledges for rent; becauſe poll 


35 


all pledges were to be returned in the ſame Ro: 4br: 666, 


plight and condition as they were in Sid. 440. 


when taken; but theſe ſhed and ſcatter 
the grain by being removed, and conſe- 
quently cannot be reſtored in the ſame 
condition upon the redemption. For the 
ſame reaſon, corn or hay, in a cock or barn, 
could not be diſtrained at the common law. 
Yet, at common law, corn or hay ix a CART 
might have been diſtrained, together with 
the cart itſelf; becauſe then the pledge 
might have been removed without damage 
to the owner, and might likewiſe have been 
reſtored in the ſame condition it was in 
when taken, the whole being removed with 


the cart.— But rhis law was found incon- 


venient to landlords, and too great an en- 
couragement to tenants to withhold their 
rent; and therefore it is provided by Stat. 
2 W. 3. c. 5. that it ſhall be lawful for 
any, having arrear of rent, to ſeize and 
ſecure any ſheaves or cocks of corn, or corn 
looſe or in the ſtraw, or hay lying in any 
barn or granary, or upon any hovel, ſtack 
or rick, or otherwiſe, upon any part of 
the land charged with ſuch rent, and to 
lock up or detain the ſame in the place 

where 
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Co. Lit. 47. 


Dyer 312. 


2 Inſt. 
565. 


132. 
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hee it ſhall be found, in the nature of a 


diſtreſs, until the ſame ſhall be replevied, 
or ſold. 


[And by the 11 G. 2.c. 19. $ 8. The 
landlord ' may take and ns corn, grals, 
hops, roots, fruits, pulſe, or other produce 
GROWING, as a diſtreſs ; and the ſame may 
cut, gather, make, cure, carry, and lay up 
when ripe, in the barns or other proper 
place on the premiſes ; and if there ſhall be 
no barn or proper place ON THE PREMISES, 
then in any other barn or proper place 
which he ſhall procure, so NEAR AS Max 
BE to the premiſes; the appraiſement 
whereof ſhall be taken when cut, gathered, 
cured, and made, and not before ; provided 
that notice of the place where ſuch diſtreſs 
ſhall be lodged, ſhall, in one week after 


the lodging thereof, be given to the tenant, 


or left at the laſt place of his abode ; and 
that if the tenant ſhall pay or tender the 
arrears of rent and coſts of the diſtreſs, 
before the corn, &c. ſhall be cut, the . 
ſtreſs ſhall ceaſe, and the corn, &c. be de- 


1 up.] 


24 y. Tools and utenſils of a man's trade 
cannot be diſtrained while there is any other 
diſtreſs on the premiſes, or even then while 


they are in actual uſe; becauſe this would 


tend to the ruin of particular tenants, by 
taking away the very means of their ſupport 
and preſervation, and would conſequently be 
of public inconvenience; and therefore the 
ax of a carpenter, the books of a ſcholar, 
and the like, are not diſtrainable while any 

other | 


* ome. > A. el LY 
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other diſtreſs can be had, C or <hile they are 
in actual uſe.” : 


ce Thus in trover for three tape looms, 
where upon a caſe reſerved it appear- 
ed that the looms were diſtrained for rent, 
becauſe there was no other ſufficient diſtreſs 
upon the premiſes, the court of B. R. held 


Gorton v. 
Faikener, 

4 Term Rep, 
565, 


the diſtreſs good, as it did not appear that 


the looms were in actual uſe at the time they 
were taken.“ 


«But where trover was brought for a ſtock- 
ing loom, which bad been diſtrained for 
rent, and it appeared that an apprentice was 
uſing the loom at the time it was taken, the 


Court held that it could not legally be taken 
while the apprentice was uſing it.“ 


But leſt this rule ſnould be carried ſo far as 
to privilege the ſheep of the tenant, and his 
beaſts of the plovgh (they being the materials 
of huſbandry, to plough and manure the land), 
and by that means the landlord be totally 
diſappointed of the rents, — this matter hath 
been ſettled by the at. de diſtrickione ſracc- 


arii; which enafts that no man ſhall be 


diſtrained by the beaſts of his plough or 
his ſheep, either by the king or any other, 
while there is another ſufficient diſtreſs (a); 


(a) In an action on this ſtatute it is not neceſſary to 
ſhew that there was a ſufficient diſtreſs, præter, &c. 
but it muſt come on the other part, viz. to plead that 
there was not a ſufficient diſtreſs præter, &c. Dyer 312. 
Sid. 348, It muſt be intended there was cattle ſuffi- 
ent at the time of the diftreſs, and it is not material 
What was before or aſter. 2 Inſt. 133. 2 Bac. Abr. 109. 


| unleſs 


D 3 


Simpſon v. 
Hareeuxt. 
M. 18 G. 2. 
cit. 4 Term 
Rep. 568. 


51 Hen 2s 
St. 4+ 
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: unleſs for damage feaſant, in which caſe 
the thing that does the treſpaſs muſt make 


o . .- 

— 4% n 3 74 n 1 by 

* F AW EIT IF INES Ing eg %-h 
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compenſation. 
J Salk. 136. And the rule of the common law which 
pl. 4. exempts utenſils, tools, inſtruments of huſ- 


bandry, &c. from diſtreſs, hath been ad- 

judged to hold only as to diſtreſſes for 

per Sd. RENT, ARREAR, AMERCIAMEN TS, &c.—and 
Ob. on st. not in caſes where a diſtreſs is given in 
22 Car.2.c.1. the nature of an execution, by any parti- 
dit. Comyns tit. Cular ſtatute; as for pooRs RaTEs, &c. 
Diſtreſs letter C. The ſame doctrine hath been extended to 
Hutchins & . | | . 
ers, averia caruce, by a ſubſequent caſe in 
x Bur. 579.” which one of the queſtions was © whe- 
ce ther averia caruce may be taken as a 

ce diſtreſs for the poors rates, where there 

« are other diſtrainable goods ſufficient.” 

— As to this it was decided, that a ſeizure 

under the 43 of Ez. and ſuch like acts 

of parliament, is but partly analogous to 

the common law diſtreſs, as being reple- 

viſable, &c. but is much more analogous 

to the common law execution by Feri 

facias, where the ſurplus after ſale ſhall be 

returned, And though it was admitted 

that in the old common law diſtreſſes, 

which were in nature of a zomine Pane 

to compel payment, it would have been 

abſurd to ſuffer the implements, by which 

a man gained his hvelihood, to be holden 

as a pledge, becauſe that would have been 

taking from him the only means he had 

of being able to diſcharge the debt; yet 

it was determined, that this reaſon does 

not hold where the things diſtrained may 

be 
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THE LAW OF DIS TRESSES. 


be immediately ſold by way of ſatisfac- 


tion; which though called a diſtreſs, yet 
really is, in this reſpect, Ax EXECUTION ; and 
in caſes of execution, averia caruce may 
be diſtrained, although there be other 
ſuficient diſtreſs. On this ground there- 


fore, the court were unanimouſly of opi- 


nion, that there was no objection to the 
diſtreſs from the averia caruce being taken : 
inaſmuch as they were diſtrainable under 


the 43 of Eliz. and ſuch like acts of parlia- 


ment. ] 


ce 24ly. The general rule of law is © that 
ce every thing upon the premiſes is liable to 
© the landlord's diſtreſs for rent whether 
ce they are the effects of a tenant or a ſtran- 


39 


2 Term 
Rep. 601. 


« ger, becauſe of the lien the landlord has 


ce on them in reſpect of the place where 
ce the goods are found, and not in reſpect 
ce of the perſon to whom they belong.” 
But this rule has many exceptions in favor 
of trade to protect the goods of third per- 
ſons which happen to be upon the tenant's 
premiſes in the way of his trade; there- 
fore things ſent to public places of trade, 
as cloth in a taylor's ſhop, yarn in a wea- 
ver's, a horſe in a ſmith's, and the like, 
are not diftrainable; for it is of publick 
utility that the ſhops of traders ſhould be 


privileged from the lord's diſtreſs for his 


rent; for otherwiſe no man could ſupply 
himſelf with the neceſſaries of life, with- 
out the danger of loſing them for another's 
debt, and therefore the landlord cannot 
diſtrain theſe things for the rent of the 
ſhop. | | 


[But 


Co. Lit. 47. 
3 Bur. 1502, 
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Croſier v. 
Thomlinſon, 
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THE LAW OF DISTRESSES. 


[But it has been adjudged, that there 
is no ſuch reſtriction, where the diſtreſs 
is for a perſonal duty, as for toll. | 


So the cattle and goods of a gueſt are 
not diſtrainable at an inn; for an inn is 
publici juris; and every man has a right to 
put up at it. Indeed it has formerly been 
queſtioned, whether a man could ere an 
inn at his own pleaſure : at leaſt, it appears 
that common inns are ſo much devoted to 
the public ſervice, that their owners are 
obliged to receive all gueſts and horſes that 


come to them for reception. | 


ce But the cattle or goods muſt be actually 
within the premiſes of the inn itſelf, to 
be exempted from diſtreſs, and not in any 
place the tenant may have removed them 
to, for his convenience; as where a race-horſe 
was diſtrained for rent at a ſtable half a mile 
diſtant from the inn, the ſtable being no part of 
the inn, the diſtreſs was determined to be a 
good one, and that the plaintiff had no re- 
medy but againſt the innkeeper,” 


[And the privilege which exempts catrle 


and goods from being diſtrained at an inn 


ariſes from this circumſtance, that they are 
there by authority of law.] 


«© This privilege, it ſeems, extends only 
to temporary gueſts, as a perſon who hires 
an unfurniſhed room in an inn, by ſuch 
hiring becomes an under-tenant, and any 
furniture he may have brought into ſuch 
room mult be liable to the landlord's di- 
reſis, he not being within the ſpirit of the 

| | . privi- 


” e ny, A ß GP 


THE LAW OF DISTRESSES., 


privilege, which ! is allowed merely for pub- 
lic convenience,” 


[In a modern caſe, the queſtion was 
ce whether a gentleman's chariot, which 


« ſtood in a coach-houſe belonging to 


ce 2 COMMON LIVERY STABLE keeper, was 
te diſtrainable for rent due to the landlord 
« from the livery ſtable keeper, for this 


e coach-houſe, which (together with the 


ce ſtables, &c.) he rented of the landlord, 


« who diftrained 1t.” For the plaintiff, it 


was argued that the chariot was not diſtrain- 


able, under a ſuppoſed analogy between 


a livery ſtable and a common public inn; 

and from the principle of general utility and 
convenience to the community. Gn the 
other hand, it was inſiſted for the defend- 
ant that a livery ſtable keeper differs widely 
from an inn-keeper ; inaſmuch as the former 
is not hable to the ſame inconveniencies as 
the latter, and therefore ought not to enjoy 
the ſame privileges; and that if a livery 
ſtable keeper has no ſuch privilege him- 
ſelf, it muſt of courſe follow that none can 


of utility and convenience, it was urged, 
that there was no neceſſity for a gentleman 
to ſet up his chariot at a livery ſtable : and 
that the inconvenience would be much greater 
on the ſide of the landlord, if he ſhould 
be debarred of his legal right, to diſtrain 
goods found upon his premiſes, for rent 
in arrear, than any that could ariſe from 
allowing him this eſtabliſhed ſecurity for 
his rent in the caſe of a perſon who ap- 
pears to be no more than an ordinary under- 


tenant, and without any reaſonable pre- 
rence 


be claimed under him. As to the principle 


/ | 
THE LAW OF DISTRESSES. 


tence of exemption from the general law of 

diſtreſſes. Lord Mansfield and the other 
Judges preſent, ſaw this queſtion in ſuch a 
light, with regard to the conſequences of 
it, and the inconvenience that might at- 
tend it, even to the landlords, owners 
and keepers of livery ftables, as well as 
to gentlemen who uſed them, (in caſe 
this diſtreſs ſhould be ſolemnly adjudged 
a good one,) that they intimated to the 
avowant, who happened to be perſonally 
preſent, that it might be well worth his while 
to conlider, whether it would be for his 
own intereſt to wiſh © that judgment ſhould 
ce be formally pronounced ror him.” Ac- 
cordingly, there was no judgment given. 
But (adds the reporter) it ſeems extremely 
Clear, © that the chariot was liable to the di- 
« ſtreſs, and that there was not a ſhadow of 
<« legal claim for an exemption,”] 
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S. C. Bl. 435. © Jn a different report of this caſe it ap- 
pears that the avowant did move for judg- 
ment three terms after, and that the Court 
gave judgment for him, upon the ground of its 
being part of the profits of the premiſes, and 
they ſaid that that circumſtance diſtin- 
guiſhed it from the caſe of goods ſent to be 
manufactured,” SLE 
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e J. S. a clothier put wool to B. a ſpinner 
Ned b. Bur- to ſpin, and afterwards J. S. comes with a 
r- horſe to bring back the yarn; but B. having 
no weights in his own houſe to weigh it, 
J. S. took his horſe and went with B. to 
the houſe of C. to get the yarn weighed; 
and C.'s landlord, while the yarn was weigh- 


ing, came and diſtrained the yarn and the 
| horſe 
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THE LAW OF DISTRESSES. 


horſe of J. S. for C.'s rent. But the di- 
ſtreſs was heid unlawful, becauſe if the yarn 
had been weighed either in B.'s houſe, or 
in a public weigh-houſe, it had been un- 
queſtionably privileged, for the encourage- 
ment of trade. So in this caſe the deſign 
of bringing the horſe and yarn into the 
houſe of C. being only in the way of trade, 
that deſign ſecures them from a diſtreſs in 
the houſe of C.—as much as if they were 
in a public weigh-houſe. As a horſe 
that brings corn to a market, and 1s put 
into a private yard while the corn is ſelling, 
cannot be diſtrained ; becauſe the bringing 


of the horſe there 1s in the way of trade, and 


conſequently public benefit. 


ce So goods put into the hands of a private 
erſon who undertakes to carry all perſons” 
goods indifferently are privileged whilſt in his 
oſſeſſion: thus in an action of trover, upon 
a ſpecial verdict the caſe was, that the plain- 
tiff delivered his goods to R. who was not a 
common carrier, but who frequently brought 
things to London, and on his return took 
ſuch goods as he could get to carry back in 
his waggon into the country, for a reaſonable 
hire: when he arrived at home, he put his 
waggon, with the plantiff's goods therein into 
his barn where he left it two nights and a 
day, and then the landlord came and diſ- 
trained the plantiff's goods which were in 
the waggon, for rent due for the houſe, which 
was a private houſe, and not an inn; and the 
Court held that this was the privilege of a 
common carrier, which protected goods in 
his poſſeſſion, as ſuch from diſtreſs, for the 
1 bene fit 


Giſbourn 
V. Hurit, 
Salk. 249. 
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THE LAW OF DISTRESSES. 


benefit of trade, and gave judgment for the 
plantiff.“ 


70H. 7. by b. athly. If a ſtranger's beaſts be upon the 
Dr. & St. <. 7, Jord's land, by eſcape or otherwife, though 
p. 15. cara. they be not /evant and conchant, the lord may 
| diſtrain them, not only for rent, but for the 
accidental ſervices of heriots, amerciaments 


in leets, Cc. 


This rule was obſerved in the civil law, 
in the prediis urbanis, but not in prediis 
rufticis, —— But when the forfeiture of the 
feud, which originally accrued to the lord 
by not anſwering the ſervices, was changed 
into a diſtreſs, this was thought a mild al- 
teration; and the diſtreſs was the rather ex- 
tended by our law to ſtrangers' cattle for 
the recovery of the ſervices, to prevent any 
trick in the tenant, who might otherwiſe 
difappoint the lord of his remedy, by graz- 
ing and ſtocking the land with other men's 
cattle, And it the ſtranger ſuffers, it is 
through his own default, in ſuffering his cat- 
tle to treſpaſs on another's ſoil. 


2 Saund. 259. And this rule hath been carried ſo far, that 
if a freeholder be bound to repair his neigh- 
bour's fences, and lets the land, and the leſ- 
ſee ſuffers the fences to decay, whereby his 
neighbour's beaſts enter and come upon his 
lands, yet the freeholder may diſtrain theſe 
beaſts, thus eſcaped, for rent. But the Re- 
porter obſerves, that this caſe is hard to be 
maintained; for though it be reaſonable that 
the lord of an ancient ſeignory, who is no 
way concerned in the fence, ſhould diſtrain 
beaſts thus eſcaping; yet it is not therefore 

| juſt, 


THE LAW OF DISTRESSES. F | 45 


juſt, that a leſſor, who is obliged to ſee the 
fences kept, ſhould be ſuffered to take ad 


vantage of his own wrong. | 


[The ſame diſtinftion was taken and ad- 14. Riym. 268, 
mitted in a ſubſequent caſe. And it ſeems 
to be now ſettled, that where beaſts eſcape, 
and come upon land, by the negligence or 
default of their owner, and are treſpaſſers. 
there, they may be diſtrained immediately _ | 


; | w. 1580. 
by the landlord for rent arrear. But where : 


they come upon the land, by the inſufficiency 


of fences, which the tenant, being a leſſee, 

ought to repair, the leſſor cannot diſtrain 

ſuch beaſts, till acTuaL noTice has been 

given to the owner that they are there, and 

he has afterwards neglected to remove them. 
In the caſe of an ancient ſcignory however Id. Raym. 16g, 
the lord may diſtrain the beaſts of a ſtranger, _ Nep. 
which have eſcaped by default of the tenant, 124. 

in not repairing his fences; and that (as it 

ſhould ſeem) before they are /evant and 

couchant (a), though the books differ in that 


(a) This doctrine has been objected to as too gene- 
ral; and ſeveral diſtinctions are taken, the ſum of which 
ſeems to be, that if a ſtranger's beaſts eſcape into 
another's land by default of the owner of the beaits, as 
by breaking the fences, they may be diltrained for rent 
immediately without being levant and couchant ; but that 
if they eſcape there by default of the tenant of the land; 
as for want of his keeping a ſufficient fence, then they 
cannot be diitrained for rent or ſervice of any kind till 
they have been levant and couchant, nor afterwards by a 
Jandlord for rent on a leaſe, unleſs on notice the owner 
of the beaſts. neglects to remove them; tho? it is ſaid, 
that ſuch notice is not neceſſary where the diſtreſs is b 
the lord of the fee for an ancient rent, or by the grantee 
ot a rent charge. See this ſubje& argued upon at large 
in the caſe of Kemp v. Chow 2 Lutw. 2573. 
Co, Litt. 47. b. Hargr. n. 3. 13th edit, 
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Ld. Raym. 168. 


: Cro. Eliz. 549. 


Fowkes v. 
Joyce, 

3 Lev. 260. 

2 Ventr. 50. 
. 

2 Lutw. 1161. 
S. C. 


THE LAW OF DIS TRE SS ES. 


particular; becauſe the lord hath aveiing to 
do with repairing the fences, and he hath no 
remedy but by diſtreſs. But the owner may 
prevent the diſtreſs, by making freſh pur- 
ſuit; for then the cattle remain, as it were, 
in his own poſſeſſion wo. 


If beaſts are turned in upon land by con- 
ſent of the owner, they are immediately diſ- 
trainable for the landlord's rent ;] and there- 
fore it hath been held, that where a ſtranger 
puts in his beaſts to graze for a night, by the 
conſent of the leſſor, and licence of the leſ- 
ſee, yet the leſſor may diſtrain them for rent 
due out of thoſe lands which he conſented 
the beaſts ſhould graze on; becauſe the con- 
ſent for putting in the beafts was not a waiver 
of his right to diſtrain, unleſs it had been ex- 
preſsly agreed ſo: for being but a parol 
agreement it could not alter the original con- 
tract between the leſſor and leſſee, from 
which the power of diſtraining ariſes. 


But as in that caſe the beaſts were going 
to the London market, and only grazed one 
night on the land in their way thither, it was 
diſputed, whether their being on the road to 
market ſhould privilege them from the diſ- 
treſs; and it was reſolved it ſhould vor; be- 
capſe then ſuch privilege muſt extend 2 
the whole kingdom, which would lay to 
great a reſtraint on landlords; and the pri- 
vilege of trade is local, and only relates to 


(a) The lord cannot diſtrain beaſts which eſcape, when 
they are gone out of the land, tho“ they are within 
view. Co. Litt. 47. b. 6 Hargr. n. 2. 


the 


THE' LAW OF DISTRESSES. 


| the place where the market is kept; there- 

fore the ſafeſt way is to drive cattle to a pub- 
lic inn, and then (as is ſaid before) they are 
privileged from diſtreſſes. 


However, in the foregoing caſe of 


Fou fes and Joyce, the owner of the cattle 


was afterwards relieved in equity, on the 
ground of fraud and contrivance in Joyce, the 
flor, to ſubje& the cattle to his diſtreſs. 
And the Court of Chancery feemed to think 
that the grounds uſed with an inn, ought to 
have the ſame privilege, as the inn itſelf; and 
therefore that the cattle of ſtrangers or paſ- 
ſengers, ought not to be there diſtrained. 
2 Vern. 129. Prec. Chan, 7. | 


In a caſe alſo where a rent-charge had been 


in arrear for twenty years, and cattle, eſcap- 

ing out of the adjoining grounds, had been 

diſtrained for the arrears, the diſtreſs was 

relieved againſt in equity. Broden and Pierce, 
2 Vern, 131.] 


For a rent-charge the grantee cannot diſ- 
train a ſtranger's beaſts until they are levant 
and couchant. For this rent doth not ſtand 


2 Leon. 7, $. © 


upon a feudal title, as the rent-ſervice bur 


it is faid to be againſt common right; and 
therefore the ſtranger's beaſts muſt be ſo long 
reſident on the lands, out of which the rent- 
charge iſſues, that notice may be preſumed 
to the owner of them; that is, they muſt 
be lying down and riſing up on the premiſſes 


FOR A NIGHT AND A DAY, without purſuit 


:ade by the owner of them. 


And 
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48 
Bro. tit. Diſtr. 


pfl. 40. 


Bro. tit. Diſtr. 


pl. 3• 


Co. Lit. 47. b. 


4 Term Rep. 
504. 567. 


THE LAW OF DI STRESS ES. 


And it ſeems the ſheriff may diſtrain the 
beaſts of a ſtranger on my land, for the iſſues 
forfeited by me in the king's courts for non- 
appearance; for the iſſues forfeited by my 
default create a debt to the king, which is to 
be levied on my land ;—and the obligation 
on me to appear on the ſummons in the 
king's .courts, ariſes from my being pro- 
prietor of ſuch land, and I am ſummoned to 
appear, on the penalty of forfeiting ſo much 
of the iſſues of that land; which creates the 
obligation on me; and therefore whatever 
is found on that land ſhall be anſwerable for 
the iſſues forfeited by me. 


5thly. Whatever is part of the freehold 
cannot be diſtrained, for what is part of the 
freehold cannot be ſevered: from it without 
detriment to the thing itſelf in the removal; 
conſequently that cannot be a pledge which 
Cannot be reſtored in flatu quo to the owner. 


Beſides, what is fixed to the freehold is 
part of the thing demiſed; and the nature of 
the diſtreis,is not to reſume part of the thing 
itſelf for the rent, but only the inductæ and 
illata upon the ſoil or houſe, Hence it is 
that doors, windows, furnaces, Sc. affixed 
to the freehold, are not diſtrainable, 


e This privilege ſeems to extend to ſuch 
things as the tenant will not be permitted on 
any conſideration to remove away with him 
from off the premiſſes on account of their 
being annexed to and conſidered as a part of 
the freehold, and not becauſe they are abſo- 
lutely affixed to it, and cannot be moved, as 

a tem- 


2 


: 
p - 
E - 


THE LAW OF DISTRESSES, _— 
a temporary removal of them for purpoſes of 
neceſſity 1s not ſufficient to — the pri- 


vilege.” 


Thus a millſtone i is not diftrainable though Bro. tit. Diſtr. 
it be removed out of its proper place in order Oy 
to be picked; becauſe ſuch removal is or 
NECESSITY, and the ſtone till continues part 
of the mill. So it is ofa ſmith's anvil on 
which he works; for this is accounted part of 
the forge, though it be not actually fixed by 
nails to the ſhop. | 


* 
F r RO on, OA EBAY OOO 9 


650. What is in the EE al aQtual oc- Co. Lit. 47. a. 
cupation of another cannot be diſtrained; Sa —— 
for that cannot be a pledge to me which 
another has the actual uſe of; conſequently 
the diſtreſs, which follows the nature of a 
pledge, cannot be of thoſe things which 
cannot be reduced into the acTuaL poſſeſ- 
ſion of the perſon diſtraining ; therefore the 
ax in a carpenter's hand, or the horſe on 
which I am riding, cannot be diſtrained; | 
(for rent) for they are for that time privi- | 


leged by law. 


—— —— SIO REY ID —-— — — ces 


whilſt on the perſon of the owner, but if 
taken off, tho' merely for the purpoſe of 
the owner's going to bed, and intended to be 
put on again in the morning, it may be diſ- 
trained: Thus in treſpaſs for taking ſundry Binet y. Cald- 
articles, where the defendant juſtified the ff. 31 G. 
ſeizing the goods as a diſtreſs for rent; and it N. P. B. K. 
appeared at the trial that part of the things 
taken was the wife's and childrens' clothes 

while they were in m which they had _ 
0 


« So wearing apparel cannot be Aab | 
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1 Ventr. 221. 


Parſlow V. 


Cripps, 
Com. 203. 


THE LAW OF DIS TRESSES. 
off the preceding evening, and meant to put 
on again when they got up, as they were in 
the daily habit of wearing them, where the 


defendant obtained a verdict upon the prin- 
Ciple that they were not in actual uſe,” 


7thly. Goods in the cuſtody of the law are 
not diſtrainable ; for it is ex vi termini repug- 
nant, that it ſhould: be lawful to take goods 
out of the cuſtody of the law. And that can- 
not be a pledge to me which I cannot bring 
into my actual poſſeſſion, Hence it is that 
goods diſtrained for damage feaſant cannot be 


taken for rent; nor goods in a bailiff's hands 


on an execution; nor goods ſeized by proceſs 
at the ſuit of the king; nor will a reple vin lie 
for them. 


Nor can goods be diſtrained which have 
been taken under an attachment, or ſold un- 
der a feeri facias under ſuch circumſtances, 
that it has not been proper ſince to remove 
them.“ 


*« Thus where a tenant's corn while growing 
was ſeized and fold under a J. fa. and the 
vendee permitted it to remain till it was ripe 
and then cut it, after which and before it was 
fit to be carried, the landlord diſtrained it 
for rent, and the court of C. B. and B. R. 
held it was not diſtrainable.“ 


ce But where corn was taken in execution and 
ſold by the ſheriff under 2 W. & M. c. 5. 
J 3. and the vendee permitted it after ſever- 
ance to lie on the ground, the Court held it 

was diſtrainable for rent.“ 
© A land- 


THE LAW OF DISTRESSES, 51 
A landlord having a legal right to diſtrain - Atk. 102, 


goods while they 1emain on the premiſſes, the OY ; 
iſfuing a commiſſion of bankrupt againſt the 
tenant, and the meſſenger's poſſeſſion of the 
goods of the renant, will not hinder him from 
diſtraining for rent, for it is not ſuch a c 
todia legis as an execution is, and even there 
the law allows the landlord a year's rent. And 
the aſſignment by the commiſſioners of the 
bankrupt's eſtate and effects is only changing 
the property of the goods, and while upon 
the premiſſes they remain liable to be diſ- 


trained.” 


| 


« Therefore upon a queſtion, Whether after Ex parte Plum- 
a commiſſion of bankrupt taken out, and the 1 Ad. 103 
meſſenger in poſſeſſion, the- landlord ſhould 
diſtrain the goods upon the premiſſes, and 
fo be ſatisfied his entire debt? or whether he 
ſhould come in pro ratd with the reſt of the 
creditors under the commiſſion? it was de- 
cided that the goods upon the prem Ns might 
be diſtrained even after allignment, to ſatisfy 


the whole debt.” 


« So the goods of a bankrupt may ky diſ- 
trained in the hands of the aſſignees for duties 
in arrear to the crown, tho' the conviction 
does not take place till after the aſſignment.“ 


ce As where a candle- maker was in arrear Stracy v. Halſe, 
for the ſingle duties for candles under 8 Ann, Pousi. 411. 
c. 9. and became bankrupt but was not con- 
victed till after the aſſignment of his effects, 
the Court held that the double duties (being 
the penalty of that act) were a lien upon the 


candles, utenſils and materials in the hands 
E 2 of 


52 


THE LAW OF DIS TRESSEsS. 


of the affignees, and that the diſtreſs was 


good; tho' they ſeemed to think that the 
candles could not be diſtrained in the hands 


of third perſons who had bought them bong 


Ex parte Dillon, 
Cooke Bank. 
Laws, 214. 


Ex parte 
Deſcharmes, 
1 Atk. 103. 


Ade. 52 


ce But if the landlord neglects to diſtrain, and 
ſuffers the goods to be fold by the aſſignees, 
he can only come in pro ratd with the reſt of 
the creditors.” 


ce Therefore where the landlord of the bank- 
rupt preferred his petition to be paid by the 
aſſignees, the rent that was in arrear at the time 


the commiſiion was taken out, it appeared 


Ex parte Grove, 
x Atk. 103. 


in evidence, that the whole eſtate and effects 
of the bankrupt were poſſeſſed by the aſſig- 
nees duly choſen under the commiſſion, and 
ſold by them ſeven years before the petition: 
The Lord Chancellor ſaid, the landlord's de- 
mand was too ſtale, and having loſt his re- 
medy by diſtreſs, as no goods remained on 
the premiſſes he could only be conſidered 
as a common creditor and muſt come in 


4A 33 


pro rata, 


So where a commiſſion iſſued againſt A. 
who was a tenant of B.'s and owed him 12 
years rent, B. the landlord comes in and 
proves his debt under the commiſſion, and 
the aſſignees ſold the whole goods to the pe- 
titioner, who lived in the tenant's houſe: 
The landlord three years after proving his 
debt diſtrained upon thoſe goods as being 
ſtill upon the premiſſes; but it was decided, 
that the vendee of the goods under the al- 


ſignees was entitled to the _ and the 
Lord 


-R =. 


THE LAW OF DISTRESSES, 13 


Lord Chancellor ordered that the proceed- 
ings of the landlord ſhould be reſtrained, and 
confined him to his remedy under the com- 
miſſion,” | 


« The principle that the landlord has no 
lien upon the goods after they are removed 
from the premiſſes, is ſtill more ſtrongly 
eſtabliſhed by the caſe of Bradyll v. Ball, 
which was thus :” 


2x - 
— $a gt; ear 
pot —— — 
n * 2 * 


ce Bradbury owing a year and a quarter's Bradyll v Ball, 
rent to the plaintiff's teſtator at Midſummer, CH ©5427: 
1780, he on the 28th of June in that year, Laws, 218. 
cauſed a diſtreſs to be made on his goods for 
the ſame and the coſts. Bradbury replevied 
the goods, and entered into a replevin bond 
to the ſheriff with two fureties, who have 
ſince become bankrupts. The cauſe in re- 
plevin was removed into the Common Pleas; 
but before any proceedings were had, Brad- 
bury became a bankrupt, and the defendants 
Janes and Ball were choſen aſſignees, and 
poſſeſſed themſelves of the effects of Brad- 
bury (and among them of the goods ſo diſ- 
trained) and fold them. After the bank- 
ruptcy the plaintiffs obtained judgment in 
this cauſe of replevin, and ſued out a writ de 
retorno habendo, and filed this bill, inſiſting 
that he had an equitable lien upon the goods 
taken in diſtreſs for a return of the goods, 
on payment of the value of them by the 
aſſignees. The Court ordered the bill to be 
retained, and an action at law to be brought 
for the money had and received to the plain- 
tiff 's uſe againſt the aſſignees, when the 
4 Court of King's Bench were unanimouſly of 
3 opinion 
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Rex v. Cotton, 
Parker 112. 


Rex v. Dale, 
Parker 141. 


THE LAW OF DIS TRES8S ES. 


opinion that the plaintiff had no lien upon 
the goods,” 


ee In ſome caſes the diſtreſs iſelf is not pro- 
tected from a ſubſequent proceſs ; thus where 
the queſtion was, Whether goods were not 
liable to be ſeized on an immediate extent 
for the king's own debt, after a diſtreſs was 
taken of the ſame goods by a landlord for 
rent juſtly due to him, beſore an actual ſale 
of the goods, the Court of Exchequer deter- 
mined that the extent cook place of the land- 


lord's claim for rent, upon the authority of a 


much ſtronger caſe which had been before 


determined i in that court, in which the time 


for the ſale had expired, and an attachment 
had been moved for againſt the ſheriff for 
not having executed the writ of venditioni 


. exponas,” 


3 H. 7. 1. 


\ 
Co. Lit. 47. 


Davis v. Powell, 
1. 2. 


* 


But if a replevin come after goods are 
ſold on the execution, the defendant muſt 
claim property, for then they are out of the 
cuſtody of the law in the hands of a private 
perſon. 


And laſtly, as every thing which is diſ- 
trained, is preſumed to be the property of 
the wrcng-doer, it follows that ſuch things 
wherein po man can have an abſolute and 

aluable property, as dogs, cats, rabbits, and 
if animals feræ nature, cannot be diſtrained. 
Yet if deer, which are fere nature, are kept 
in a PRIVATE incloſure for the purpoſe of 
SALE Cr PROFIT, this ſo far changes their 
nature, by "RO" ng them to a kind of ſtock 


: Ye 


or merchandize, that they may be diſtrained 


for rent. ] 
3 When 


THE LAW OF DISTRESSES. 


When we ſpeak of chattels not diſtrain- 
able, it. muſt be underſtood of chattels not 
diſtrainable rox RENT; for all chattels what- 
ever are diſtrainable damage feaſant: it being 
but natural juſtice that whatever doth the 
injury ſhould be a. pledge to make com- 


enſation for it.— Therefore all chattels are co. Lit. 47. 
liable to make ſatisfaction for the treſpaſs 3% 440. 
by them committed; hence it is that the 


tools and utenſils of a man's trade, ſtacks of 
corn, and the horſe on which a man rides, 
are diſtrainable damage feaſant; nay the horſe 
may be led to the pound with the rider on 
him (a). 


[III. Of the time, place, and manner of 
making the diſtreſs. 


(a) Mr. Hargrave has the following note upon that 
paſſage of my Lord Coke's —Some have thought that a 
horte on which one is riding, may be diſtrained for da- 
mage feaſant. 2 Keb. 595. 1 Sid. 440 But the opinion 
was extra-judicial, and may be queſtioned; for x Ro. 
Abr. 664. A. pl. 4. and the caſe of 7 E. 3. Fitzh. Abr. 
Avowry 199, are directly contra. See alſo Cro Eliz. 
549, 596. Some alſo have inclined to think, that horſes 
drawing a cart loaded with corn, tho? one 1s riding in 
the cart, may be diſtrained for rent, and for that pur- 
poſe may be ſevered from the cart, if the perſon diſ- 
training does not chooſe to take the cart with the corn as 

well as the horſes, all of which, as it ſeems, are equally 
liable to the diſtreſs. See 2 Keb. 549, 596. 1 Vent. 36. 
2nd 1 Sid. 422, 440. in which latter book the Reporter 
makes a query, whether the man's being 1n the cart, 
ſhould not privilege the whole team. In the note fol- 
lowing this, he adds If ferrets and nets in a warren 
be damage feaſant, a diſtreſs on them is good.“ But if 
| they are in the hands of a man, they cannot be diſtrain- 
ed any more than a horſe on which a man is; nor can 
they be diſtrained, if they are out of the warren. See 
Yi. Abr. Diſtreſs, A. Co. Lit, 47. a. 13th edit. 
Harpr, n. 125 13. 
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Dr. & St. 15. 
Co. Lit. 142. a. 
Mir. c. 2. ſ. 6. 


2 Inſt. 10. 7. 


2 Inſt. 107. 


THE LAW OF DISTRESSES.. 


1. A man cannot diſtrain for rent in the 
night [which, according to the author of 
the Mirror, is after ſun- ſet and before ſun- 
riſing]; becauſe the tenant hath not thereby 
notice to make a tender of his rent, which 
poſſibly he might do, to prevent the im- 
* of his cattle. 


But a man may diſtrain in the night beaſts 
damage feaſant; becauſe the beaſts might 
eſcape before morning, or before he could 
take them; and then he would have no re- 
medy for the i injury. 


[The diſtreſs for rent, muſt be for rent in 


arrear; therefore it may not be made the 


Co. Lit. 47. b. 
n. 6. 15th edit. 


ſame day on which the rent becomes due; 
for if the rent be paid at any time during that 
day, whilit a man can lee to count it, the 
payinent is good] (a). 


c But tho? in general, the landlord cannot 
diſtrain till the rent becomes due, if the 
agreement between him and his leſſee be 
otherwiſe, there is no objection to it in point 
of law: as if by the cuſtom of a particular 
country rent becomes due the inſtant the te- 
nant begins to occupy, the landlord may 
diſtrain whatever goods are found upon the 
premiſſes before the year expires, except 


(a) Strictly, the rent is demandable and payable 
before the time of ſun-ſet of the day whereon it is re- 
ſerved. 2 Bl. Com. 42. yet the rent is not due till the 
laſt minute of the natural day; for if the leſſor dies after 
fun-ſet and before midnight, the rent ſhall go to the 
heir, and not to the executors, Hargr. Co. Litt. 202. 
4. n. 2. | 


thoſe 


THE LAW OF DISTRESSES. 


thoſe which are exempted from diſtreſs by 
ſome of the privileges before mentioned,” 


ce Upon this ground the Court held, “ that 
if a trader after committing an act of bank- 
ruptcy takes a ſhop and agrees to pay a year's 
rent in advance, where by the cuſtom of the 
country, half a year's rent becomes due on 
the day on which the tenant enters, the land- 
lord, after an aſfignment under the commiſ- 


Buckley v. 
Taylor, 

2 Term Rep. 
600. 


ſion, and before the year expired, might diſ- 


train the goods on the premiſſes for the half 
year's rent due upon his entrance; or if he 
bought the tenant's goods at the ſale under 
the commiſſion, that he might retain the 
amount of the half year's rent.“ 


[A diſtreſs muſt not be after tender of pay- 
ment; for it the landlord come to diſtrain the 
goods of his tenant for rent, the tenant may, 
before the diſtreſs, tender the arrearages; 
and if the diſtreſs be afterwards taken, it is 
illegal. So if the landlord have diſtrained, 
and the tenant make a tender of the arrear- 
ages before the impounding of the diſtreſs, the 
landlord ought to deliver up the diſtreſs (a); 
and if he does not, the detainer is unlawful. ] 


e A diſtreſs may be made for rent accrued 
after the expiration of a notice to quit, but it 


(a) See ſeveral authorities accordingly cited in the 
caſe of the Six Carpenters', 8 Co. 146. b. and 147. a. 
There Lord Coke ſtates the diverſities in point of effect, 
between tender on the land before diſtreſs, tender after 
diſtreſs and before incloſure, and tender after incloſure. 
dee alſo Hob. 207. Co. Litt. 160. b. 13th edit. Hargr. 
u. 4. | 


18 


Zouch v. 
Willingdale, j 
1 H. Bl. 311. 
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Lewis v. Harris, 
Summer Alltz. 
2c Here ford, 
cor. Ch. Baron 
Skinner, 1778. 
ct. 1 H. Bl. 7. 
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THE LAW OF DISTRESSES. 


is a waiver of the notice, the taking of the 
diſtreſs being a proof of the landlord's inten- 
tion and an expreſs confirmation of the 


7 29 


[At common law, the landlord muſt have 
diſtrained for rent. in arrear, during the con- 
eee f the leaſe; but now by the ſtatute 
of 8 Ann. c. 14. I 7, it is enacted, That 

lawful to Grain after the deter- 
5 manner as 
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mination of 
if it had not been determined ; provided that 
the diſtreſs be made within ſix ealendar 
months after the determination of the leaſe, 

IT 

— 

Le 


_—  - 


and durin e continuance of the landlord's 
title or intereſt; and during the poſſeſſion of 
the tenant. ] | 


cc But where by the cuſtorn of the country 
the off-going tenant is allowed any advan- 
tages reſpecting the premiſſes he has quitted; 
his right to theſe advantages are held to be 
fuch a continuance of his intereſt and con— 
nexion, as will entitle the landlord to diſtrain 
for rent in arrear after ſix months have ex- 
pired after the determination of his leaſe,” 


« Thus in an action of trover for a quantity 
of wheat, where the defendant juſtified under 
a diſtreſs for rent: the diſtreſs was made in 
March, the term having ended the Candlemas 
twelvemonth before; but it was during the 
time the wheat was in the barn, part of the 
de miſed premiſſes, and alſo during the time 
allowed by the cuſtom of the country to the 
off-going tenant to get in and diſpoſe of his 
off-going crop, it was determined that the 

tenants 


THE LAW OF DISTRESSES. 


tenant's cuſtomary right to theſe advantages 
was à continuance of his intereſt in that part 
of the lands to which it extended, and that 
therefore the landlord was entitled to diſtrain 
the wheat upon the premiſſes, tho' more than 
fix months after the term had expired in the 
reſt of the farm, and accordingly the plain- 
tiff was non-ſuited,”” 


$9 


ce And in a much later caſe where the ſame B.avan v. 


point was reſerved for the opinion of the 
Court of C. B. the Court after taking time 
to conſider, were unanimouſly of opinion, 
that where a cuſtom authorized a tenant to 
depoſit his away going crops, when reaped, in 
the barns and out-houſes of the demiſed pre- 
miſſes, and to threſh them and keep them 
there foe a certain time after the leaſe had 
expired, although the renant had quitted the 
premiſſes the landlord might diſtrain the 
corn ſo left, for rent arrear, after ſix months 
had expired from the determination of the 
term, upon the fame ground, viz. that the 
intereſt and connexion between the landlord 


and tenant continued by the n of 


tuch CARY right,” 


* Int another caſe upon this ſtat. 14 Ann. 
J. 6, 7, it was reſolved, 
dies and his repreſentat ve enters upon the 
premiſſes and continues therein until the end 
of the term, and afterwards, the landlord may 
| at any time within the ſix months after the 
end of the term under the reſtrictions pre- 
icribed by this act diſtrain for the arrears 
waich were due at the time the original te- 

. nant 


Delahay, 
1 H. Bl. 5. 


Braithwaite v. 


« That if a tenant Cookſey, 


1 H. Bl. 465. 


. ee Yo oo oa 
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2 Inſt. 131. 


Mir. c. 2. ſ. 6. 


feodum ſuum, nec in regid vid, aut communi 


 ftrata, (a) niſi domino regi, &c. for the high 


THE LAW OF DISTRESSES. 


nant died, as well as for what accrued after. 
wards,” 


2. No private perſon can diſtrain beafts off 
his own land, or on the high road; — ſo is 
the ſtatute of Marlbridge, c. 15. Nulli liceat 
ex qudcunque cauſa diſtriftiones facere extra 


road is privileged for the convenience and 
encouragement of commerce. 


[Yet this ſhall not be taken to make the 
diſtreſs illegal, ſo as to give an advantage 
thereof in bar of the avowry—but to this 
purpoſe onlv, that if the lord diſtrain in the 
highway, the tenant may have an action 
againſt him upon this ſtatute, 2 It. 131.— 
As to the king's power of diſtreſs on any 
lands of the tenant, though not holden of 
the king, the reader may conſult 5 Co. 4, 56. 
1 Rol. Abr. 670. 2 Kol. Abr, 159. 2 Inſt. 132. 


4 Inſt. 119. Lane 39.1 


And though chattels or pledges on the 
land only, are to anſwer the lord's rent; yet 
if the lord comes to diſtrain, and the tenant 
ſeeing bim drives the cattle off the land, the 
lord may follow the beaſts and diſtrain out 
of his fee, if he had once a view of his cattle 
an his land. But if the beaſts go off the land 
of themſelves before the lord obſerve them, 


(a) Some diſtreſſes alſo by the ſubject are not within 
this proviſion, of which there are inſtances given with 
the reaſons in 2 Inſt. 133. and Lord Hale's Notes on 
F. N. B. go. A, Co, Litt. 160. a. x3th edit. Hargr. 


„ 
he 


THE LAW OF DISTRESSES. 


he cannot diſtrain them afterwards, as he 
might where the tenant drives them off: for 
the tenant by his own wrong cannot prevent 


the lord of his right. 
[In treſpaſs for taking goods, the defendant 


juſtified, that he demiſed ſome tenements to 
the plaintiff for one term, and others for 
another term; and that rent being 1n arrear 
on both demiſes, he diſtrained the goods. 
On demurrer the diſtreſs was held ill; for 
theſe being ſeparate demiſes, there ought to 
have been ſeparate diſtreſſes, on the ſeveral 
premiſſes ſubject to the diſtinct rents: and no 
diſtreſs on one part can be good for both 
rents. For theſe reaſons, therefore, the 
plaintiff had judgment. Str. 1040. 


But where lands, lying in different coun- 
ties, are held under one demiſe, at one intire 
rent; in ſuch caſe, a diſtreſs may be lawfully 
taken 1n either county, for the whole rent in 
arrear. £d. Raym. 5 5. 


And now, (by 11 G. 2. c. 19.) if any te- 
nant for life, years, at will, ſufferance, or 
otherwiſe, ſhall fraudulently, or clandeſtinely 
convey his goods off the premiſſes, to pre- 
vent his landlord from diſtraining the ſame; 
ſuch perſon, or any perſon by him lawfully 
empowered, may in thirty days next, after 
ſuch conveyance, ſeize the ſame, wherever 
they ſhall be found, and diſpoſe of them in 
ſuch manner as if they had been diſtrained on 
the premiſſes. But (by S 2. of the ſame ſta- 
cute) the landlord ſhall not diſtrain any goods, 
which ſhall have been previouſly fold, Sc 

Hide, 


61 


. 
| 
r 
, 
32 
Q 
* 
5 
1 
1 
Fl 
| 
co 
F: 
1 
1 
1 
* 
x7 
v4 
= 
' 
Co - 
55 
1 7 
* 
3 
. 
1 
Wn 
Mr 
= 
- 
4 
n T 
5 
4 
— 1 
"2 
CH 
N " 
** 
ul 
"3 
be - 
- 
* 
WW 
"M 
* 
* 
* 
1 £ 
1 
3 
42 
* 
2 
10 
z 
I 
7 
1 
* 
— 


8 


* — — — —— — —— —̃ ͤ — < - = 


62 


THF LAW OF DISTRESSES; 


fide, and for a valuable conſideration, to anf 
perſon not privy to ſuch fraud, 


And by the ſame ſtatute, (§ 3.) every te- 
nant who ſhall ſo convey away his goods, 


and every perſon who ſhall knowingly Aid or 


Caf. Temp. 


Hardwicke 168. 


aſſiſt him therein, or in concealing the ſame; 
Mal! forfeit to the landlord double the value 


of ſuch goods. 


a 


By the ſame ſtatute, the landlord may dif. 
train any cattle or ſtock of the tenant, depaſ- 
turing on any common belonging to the 
demiſed premiſſes. 


3. At common law, no perſon was allowed 
to break open or throw down any gates or 


incloſures, to make a diſtreſs; for that would 


have amounted to a diſſeiſin. Co. Lit. 161. 
And the leſſor could not, in any caſe, have 
entered into the houſe, nor even into the 
barn of his tenant, for the purpoſe of making 
a diſtreſs, unleſs the outer door had been 
open. Bac. Abr. 2 v. p. 111. But when he 
was in the houſe, it was held that he might 


break open an inner door. Comb. 17. So he 


might have taken the diſtreſs out at a win- 
dow. Bac. Arr. 1b. | 


And now by ſtatute, (11 G. 2. c. 19. $7.) 
where any goods or chattels, fraudulently or 
clandeſtinely conveyed off the premiſes, to 
prevent the landlord from diſtraining them 
for rent, ſhall be put, placed or kept in any 
houſe, barn, ſtable, out-houſe, yard, cloſe; 

lace, locked up, faſtened, or otherwiſe 


. it ſhatl be lawful for the landlord, 


his 


Sos £52 © — 


- * W S. 0 S Wc. 
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THE LAW OF DISTRESSES: 


nis ſteward, bailiff, receiver, or other perſon 
or perſons impowered for that purpoſe, to 
take and ſeize, as a diſtreſs for rent ſuch 
goods and chattels, (firſt calling to his aſſiſt- 
ance the conſtable, headborough, borſholder 
or other peace officer of the hundred, diſtrict 
or place, where the ſame ſhall be ſuſpected 


to be concealed ; and in caſe of a dwelling 


houſe, oath being alſo firſt made before a 


juſtice of the peace, of a reaſonable ground 
to ſuſpect that ſuch goods or chattels are 
therein), in the day-time, to break open and 
enter into ſuch houſe, barn, ſtable, out-houſe, 
yard, cloſe and place; and to take and ſeize 
juch goods and chattels for the arrears of 
rent, as he might have done if they had been 
in any open place. 


If a landlord comes into a houſe and ſeizes 
upon ſome goods as a diſtreſs in the name of 
all the goods in the hovſe, it is a good ſeizure 


of the whole. 6 Med. 215. 


Diſtreſſes ought not to be exceſhve ; but 
in proportion to the duty diſtrained for.— 


This is provided by the ſtatute of Mari ridge, 5 * 


6. 4. Diſtrictiones inſuper fint rationabiles & 2 Ink. 106, 
non nimium graves; & qui diſtrictiones fecerint © 


irrationibiles graviter amercientur. 


Thus if the lord diftrain two or three oxen 2 118. 207. 


"4 * . f P ; . 
101 12 4, —tn1s is unreaſonable; ſo if he diſ- Ro. Abs EA. 


train a horſe or an ox for a ſmall ſum, where 


| 2 ſneep or a ſwine may be had, this is an ex- 


ceſſive diſtreſs, becauſe he might have taken 
a beaſt of leſs value. But if there be no other 
aitreſs on the land, then the taking of one 

entite 


— — — Mn FI —— — — Ot er ens te DS LE 
— - — > f — - 


4 Co. 8. 66. 
Ro. Abr. 674. 
Bro. Abr. tit. 
Aſſiſe 291. 
Prerogative 98. 


vin. Abr. 173. 


THE LAW OF DIS TRESSES. 


entire thing, though of never ſo great value, 
is not unreaſonable, 


No diſtreſs for homage, fealty, or for the 
expences of knights in parliament can be ex- 
ceſſive (a), becauſe theſe are ſervices of ſuch 
abſolute neceſſity to the publick, that men 
cannot be under too great an obligation to 
perform them. 


* And as theſe diſtreſſes cannot be ſold, 
the owner upon making ſatisfaction, my have 
his chattels again. 


[Before the ſtatute of the 17 Car. 2. c.). 


(5) in caſe a diſtreſs was too little, where 
{ſufficient diſtreſs was to be had, a man could 
not diſtrain again, were the demand ever fo 
great; becauſe it was his folly that he did 
not diſtrain ſufficlent in the firſt inſtance, 
Moore 7. Comb. 546. 


But now, by that ſtatute, in all caſes 
where the value of the cattle diſtrained ſhall 
not be found to be to the full value of the 
arrears diſtrained for; the party to whom 
ſuch arrears were due, his executors or ad- 
miniſtrators may diſtrain again for the reſi- 
due of the arrears. 


So where the diſtreſs is made by virtue of 
the warrant of a juſtice of the peace, in na- 


(a) But qu. and vide 42 E. 3. 26. 4 Co. 8. b. 
Bevil's caſe, 2 Inſt, 107. where it is ſaid tn the ſtatute 


of Marlbridge is general. 2 Bac. Abr. 115. in marg; 


(4) Extended into Wales and the Counties Palatine, 


by 19 Car. 2. C. 5 1 
U 


THE LAW OF DISTRES8 Es. 


ture of an execution, As, in the caſe of 


Hutchins and Chambers, where one of the 
queſtions was, © whether a ſecond diſtreſs 
« could be at all juſtified, when there was 
« enough, which might have been taken 
« upon the firſt, if the diſtrainer had then 
« thought proper.” 


It was reſolved, that a man who has an 
entire duty ſhall not ſplit the entire ſum, 


and diſtrain for one part of it at one time, 


and for other part of it at another time; 
and ſo foties quoties, for ſeveral times: for 
that is great oppreſſion, 


And ſo is the caſe of Wallis v. Savill 


in 2 Lutw. 1532. Where the ſecond diſ- 
treſs was holden unjuſtifiable ; becauſe both 
diſtreſſes were taken for one and the sAuE 
rent, and it was the leſſor's folly, that 
he had not taken a ſufficient diſtreſs at 
firſt.] 


« Neither ſhall a perſon diſtrain as for an 
entire ſum where there are ſeveral amercia- 
ments due for diſtinct offences, as each amer- 


ciament ought to be levied ſeparately.” 


[But if a man sE1zes for the whole ſum 
that is due to him, and only MisrAEEs the 
value of the goods ſeized; which may be 
of very uncertain, or even imaginary value, 


Clarke v. Lucas, 
B. R. NI. 
2 G. 2. 


as pictures, jewels, race-horſes, &c. there 


is no reaſon why he ſhould not afterwards 
complete his execution by making a fur- 


ther ſeizure. And how can the officer who. 


ſeizes judge of the real or perhaps imagi- 
ginary, value of the horſes or goods ſeized? 
TE The 
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foning ſhould ſeem to extend only to 4 


and Chambers was,—* Whether the SECOND 
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THE LAW OF DISTRESSES, 


The value of them may be quite unknown 
to him, or may even depend upon wings and 
ny. 


It is to the advantage of, the owner of 
the goods that this ſhould be ſo. It is 
better for him that the officer ſhould be at 
liberty to ſeize a ſecond time, in caſe he 
makes an inſufficient ſeizure the firſt time: 
or elſe it might induce him to a neceſſity 
of taking effects of a very great value, at 
firſt, For if he is to be precluded from 
thus making up the deficiency, he will cer- 


tainly take care not to take too little at 
the firſt. 


Now pictures, horſes, jewels, books, and 
ſome other ſuch effects, may be of ſo uncer- 
tain, and even imaginary, or fancied value, 
that it may be exceedingly uncertain how 
much money they may fetch when they 
come to be ſold : fo that the perſon ſeizing 
may not be at all able to judge, ow Mucn 
they may produce upon ſale. 


And if he does not take the value of the 
whole at firſt, out of tenderneſs and mo- 
deration, perhaps, there 1s no reaſon why 
he ſhould not complete it by a ſecond ſei- 
zure; provided it be for the fame ſum due. 
3 Bur. 589.—The latter part of this rea- 


SEIZURE under an execution. 
Another coat in the caſe of Hutchins 
diltreis, being EXCESSIVE, WAS a ſufficient 


—— for an action of TRESPASS.” 
Sever 


Me Ugg <= V ww 


THE LAW OF DISTRESSES, 


several authorities were cited to ſhew that 
an action of treſpaſs will not lie for taking 
an EXCESSIVE diſtreſs; but that it ought to 
be a particular action grounded upon the 
ſtatute; and particularly one caſe in 2 Stra. 
851, Lynne v. Moody, in which it was ſaid 
that the remedy ought to be a ſpecial action, 
founded on the ſtatute of Marlbridge. 


I 


So that it was ſufficiently eſtabliſhed that 
a general action of treſpaſs cannot be main- 
tained for taking an exceſſive diſtreſs. 


One caſe was cited to the contrary, which 
was the caſe of Moir v. Munday, H. 28 G. 
2. B. R. and that was an action of treſpaſs; 
where ſix ounces of gold, and one hundred 
ounces of ſilver, were taken for 65. 8 4. 
which was holden to be an ExCEsSIVE diſ- 


treſs, and there judgment was given for 


the plaintiff. 


But that appeared upon the face of it, 
and upon the pleadings to be exceſſive ; 
and ſo the Court expreſsly declared. And 
It was a diſtreſs of gold and filver, which 
are of a certain known value, and even the 
meaſure of the valve of other things. But 
It was there holden, © that in all oTHER 
"caſes of goods or OTHER things of arbi- 
*trary and uncertain value, it MUST be an 
*a&ion upon the ſtatute.” And this was 
the diſtinction there taken. And that 1s 
therefore an exception, and was there con- 
ſidered as being ſo from the general rule; 
and ſerves to confirm the rule itſelf. The 
Court were therefore of opinion, that there 


was no Cauſe of action maintainable in the 
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1 Mod. 71. 


Phillips v. 
Barriman, 


Tr. 23 G. 3. 


Ro. Abr. 674. 


THE LAW OF DISTRESSES. 


preſent caſe, it being an action of TRESPASS, 
1 Bur. 590. 


ce Neither is a man liable to a criminal 
proſecution for taking an exceſſive diſtreſs,” 


«© There can be no remedy upon the 
ſtatute of Mar/bridge, where there is a re- 


medy at the common Jaw; nor if the plain- 


tiff has recovered 1n replevin, can he after- 
wards bring an action on that ſtatute, for 
an action on that ſtatute is founded on there 
being a cauſe of diſtreſs, of which the 
recovery in replevin ſhews there was none; 
moreover, in replevin damages were re- 
coverable for the taking, and a man ſhall 
not be permitted to ſay there was a cauſe 
of diſtreſs, after he has recovered, upon the 
ground of its being unlawful.” 


[But if any diſtreſs and ſale be made, a: 
for rent in arrear and due, when in truth 
not any is due, in ſuch caſe the owner may 
recover double the value, with full cofts, 


2 W. el. 1, . $6» þ bo 


And if the diſtreſs be made without 
cauſe, the owner may make reſcous; yet, 
if in ſuch cafe it be impounded, the owner 
cannot break the pound and retake it, be- 


cauſe, then it is in the cuſtody of the lay, 


1 Inf. 47.] 


At common law, no man was obliged to 
give notice of his having taken a diſtreſs; 
becauſe the tenant muſt have known the 
arrears that were due; and therefore at his 


peril-muſt have taken care to pay — 
˖ 


THE LAW OF DISTRESSES. 


\SS, 
land to the lord's diſtreſs. Beſides the law 


the diftreſs, where the tenant by reſorting 
may have notice. 


It was his own default that ſubjected the 


has appointed a publick pound for keeping 


the [But quære, whether notice muſt not be 

re- given of dead chattels, which muſt be kept 

in- in a private pound? 

er- | 

for It ſeems that, at common law, where the 

ere diſtreſs was impounded in a common pound 

he overt, the owner muſt have taken notice 

je; of it at bis peril; but if it were impounded 

e- in a ſpecial pound overt, ſo conſtituted for 

all that particular purpoſe; or in a pound co- 

Ie vert; the diftrainor muſt have given notice 

he of it to the owner. But the common law, 
as to giving notice in caſes of diftreſs for 
rent, is now altered by a ſtatute which will 

as be mentioned hereafter. ] . 

th 

ay IV. How the diſtreſs is to be uſed, [and 


5. diſpoſed of.] 


Firſt, we ſhall conſider where the diſtreſs, 
which is but a pledge, is to be kept; — and 
that is in the pound. — This 1s deſcribed by 
Spelman in theſe words. Parcus eſt ſtabulum, 
vel area anguſtior repagulis firniter concluſa, 
gud nociva in frugibus prædiiſq; pecora tan- 
quam in carcere coercentur.— Parci autem uſun 
a continente traduxiſſe Saxones noſtros hinc 1n- 
telligas, quod in ripuariorum legibus jam olim 
uipote ante 809) vel qq annos reperitur, Si 
quis peculium alienum, in meſje adprehenſum, 
ad parcum minare non permiſerit, 15 fel cul- 
tabilis judicetur. 
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Spelm. 447. 


Tit. $2. f. 2. 


Gall. mener. 
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Co. Lit. 47. b. 


2 Inſt. 106. 


Ibid. 


THE LAW OF DISTRESSES. 


The pound then being nothing more 
than a publick priſon for goods and chattels, 
is either overt or covert, All living chat- 


tels diſtrained, are regularly to be put in 


the pound over?, becauſe the owner at his 
peril is to ſuſtain them, and therefore they 
ought to be. put in ſuch an open place 


as that he may have reſort to them for that 
purpoſe. 


At common law a man might have im- 
bounded his diſtreſs in what county he 
pleaſed ; but this was found very inconve- 
nient to the owner, who was thereby at a 
loſs where to find his beaſts, either to feed 
or replevy them. This miſchief was there- 
fore provided againſt by the ſtatute of 
Marlbridge, c. 4. © nullus de catero faciat 


„ ducere diſtriftiones quas fecerit, extra comi- 


ce tatum in quo capte fuerint. 


Yet upon this ſtatute it hath been held, 
that where the tenancy is in one county 
and the manor in another, the lord may 
drive the diſtreſs to the manor pound though 


it be out of the county where the diſtreſs 


was taken ; becauſe the tenant by attending 
the manor court 1s preſumed to know every 
thing tranſacted in the manor; and there- 


fore this cale 1s out of the miſchief provided 


againſt by that law. 


But now by the 1 of 1 & 2 Ph. 
& M. c. 12. no diſtreſs of cattle is to be 
driven out of the hundred, Sc. where the 
ſame is taken, except it be to a pound 
overt within the ſame ſhire, not above three 


miles from the place where the ſame 15 
taken; 


THE LAW OF DISTRESSES. 


taken; nor impounded in ſeveral places, 
whereby the owner may be conſtrained to 
ſue ſeveral replevins; on pain to forfeit to 
the party aggrieved, 100 ſhillings and tre- 
ble damages. 


ce In an action on this ſtatute the plaintiff 2 Inſt. 289. 


60. 


were recoverable in ſuch a caſe at comma: Zu a. 


law,” | g 574. 


The offence created by this ſtatute for Cowp. 612. 
impounding a diſtreſs in a wrong place, is 
but a ſingle offence, and ſhall be ſatisfied 


with one forfeiture, though three or four 
are concerned in doing t the act, as the of- 


fence cannot be ſevered ſo as to make each 
offender ſeparately liable to the penalty, the 
meaning of the ſtatute being that the pe- 
nalty ſhall be referred to the offence, not to 
the perſons.“ 


« Thus where three perſons diſtrained a Cro. liz. 480. 


flock of ſheep, and ſeverally impounded Gould 145. 
5 Moor 453. 


them In three ſeveral pounds, whereby, Sc. WS 
it was held that they ſhould ſorfeit but one 


five pounds, and one treble damages.” 


ce But Fenner J. ſaid in Noy 62. S. C. if 
the plaintiff brings his action againſt them 
ſeverally, every one ſhall pay 5 l.“ 


[The defendant juſtified impounding Cat- 2 Str. 1272. 


tle damage feaſant; and in evidence it ap- 

peared that he put them into the next 

pound, though it happened to be in another 

county, And Lee Ch. J. held that it did x Lev. 48. 
F 4 not 


: Dyer 177. 
cannot recover coſts, becauſe the ſtatute 4404 Cos 4. 
does not mention coſts, and no damages see Cro. Car. 


* 
2 
Wh z 
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not make him a treſpaſſer, though it ſub- 
jected him to the penalty in the ſtatute of 
. & MM. 33. 


ono af - — fag exe et - = 5 8 
— t — — 
7 
«* 


— 


Id. Raym. 55. And in another caſe, where lands, lying 

in two adjoining counties, were held under 
one demiſe, at one entire rent, and the 
landlord diſtrained cattle in both counties 
for rent arrear, it was holden that he might 
chaſe them all into one county; though if 
the counties had not adjoined, it would have 
been otherwiſe. 


By the ſame ſtatute (§ 2.) no per- 
ſon ſhall take for Keeping in pound, or im- 
pounding any diſtreſs, above four-pence for 

any one whole diſtreſs: and where leſs hath 
been uſed, there to take leſs; on pain of 
forfeiting 5/7. to the party grieved, beſides 
what he ſhould take above four-pence.] 


_ - « Treſpaſs will not lie againſt the pound- 
Cowp. 476. Keeper merely for receiving the diſtreſs, 
though the original taking be tortious, he 

being bound to take and keep whatever 

is brought to him, at the peril of the per- 

ſon who brings it; as if wrongfully taken, 

they who take it are anſwerable, and not 

the pound-keeper unleſs he exceeds his duty, 

and aſſents to the treſpaſs. Nor can the 
pound-keeper maintain any action for a 
pound-breach, for he is not conſidered as 
having any intereſt in the ſubject impounded.” 
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Co. Lick. a. b. Dead chattels, as houſehold goods, c. 
Ro. Av. 673. which may receive damage by the weather, 
muſt be put into a pound covert; otherwiſe 


the diſtrainer is anſwerable for them if they 
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THE LAW OF DISTRESSES. 


ſame county. 


be damaged, or ſtolen away; and this pound 
covert muſt be within three miles, in the 


73 


g But beaſts, as is ſaid, ought to be put 
er in a publick pound; ** if they be placed 
e in a private pound, the diſtrainer muſt keep 
es them at his peril with proviſion, for which 
it he ſhall have no ſatisfaction; and if they 
if die for want of ſuſtenance, the diſtrainer 
e ſhall anſwer for them. 


Now by 11 Ga 6 19. $ 10. any perſon 


- diſtraining, may 1mpound, or otherwiſe ſe- 
cure the diſtreſs, of what kind ſoever it be, in 
ſuch place, or on ſuch part of the premiſſes, 
as ſhall be moſt convenient; and may ap- 
praiſe and ſell the ſame, as any perſon before 
might have done off the e premilles;] | 


. Bos 


But the diſtrainer cannot work or uſe the 

thing diſtrained, whether it lie in a pound 

55 overt or covert; becauſe the diſtrainer has 

only the cuſtody of the thing as a pledge, 

and therefore is not to make uſe of it; 

but the owner may make profit of it at his 
pleaſure, 


[But there 1s an exception to this ge- 
neral rule in the caſe of milch kine, which 
may be milked by the diſtrainer; becauſe 
it may be neceſſary to their preſervation, and 
ö of benefit to the owner. ] (2) 


The 


(a) After an accurate inveſtigation of all the caſes 
upon this ſubject, the dium in the caſe above cited is 


in different reports of that caſe, there are dia to the 
; contrary ; 


2 Bac. Abr. 112, 


Bag ſhaw v. 
Goward. 


Cro, Jac. 148. 


the only one which appears in favour of this point, and 5 
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* : The diſtrainer cannot tie or bind a beaſt 
428. in the pound, though it be to prevent its 
27 Alli. 64. eſcape; for BEASTS IN POUND ARE IN CUS- 
| Trop OF THE LAW, Which intends the pre- 
ſervation of the pledge; and therefore the 

diſtrainer at his peril muſt do no act that 


tends to the hurt or deſtruction of them. 


14. Raym. 720. [But if cattle diſtrained die in the pound, 
Salk. 248. S. * 3 ® | . 5 . . 
Doct. & Stua, without any fault in the diſtrainer ; in ſuch 


0. 27. caſe, he who made the diſtreſs ſhall have 
an action of treſpaſs; or may diſtrain again, 
if the diſtreſs was for rent, ] 


contrary ; in ſupport of which ſeveral other authorities 
are ſelected and thrown together in the following note: 
In Rolle's Abr. 673. 1. 32. and in 9 Vin. Abr. pl. 8. 
it is ſaid, ** If a man takes a corv for a diſtreſs, he cannot 
mill her, for though the cow be the better for it, yet he 

. ought not to do good to the owner without his conſent, 
and perhaps the owner would have come before any da- 
mage by this, came to the cow, and if it periſh by this, 
yet he that took the diſtreſs may diſtrain again, and fo he 
is at no damage.” The ſame caſe is in Noy 119. and 

«the ſame point is there reſolved, and in Prideauæ's caſe 
cited in Noy, the reaſon given is“ becauſe 1t is a pu- 
niſhment to the owner, and zz cy/lodid legis.” So in 
Chamberlayn's caſe 1 Leon. 220, the Court of Common 
Pleas, Anderſon Ch. J. diffentiente, held, that cons dil- 
trained could not be milked, but they ought to be put in 
a pound overt, aud the owner might milk them and fodder 
them. So in Owen 124. He who diſtrains cannot 
make 1/e of the diſtreſs, for he has no property therein, 

but a @ bare power by act of law to take it. The ſame 
point is in Bl. Com. 13. and the ſame caſe cited from 
Cro. Jac. as above. 

_ Cows taken for a diſtreſs are in a very different ſitua- 
tion in regard to the perſon taking them, than where 
they are taken in Vithernam, or as Eftrays, in both which 
caſes they may be milked ; in the former, becauſe they are 
delivered to the party in lieu of his own cattle, and in 
the latter, becauſe he that takes them is bound, ſo long 
as he keeps them, to find them in proviſions, and pre- 
ſerve them from damage. 1 Roll. Abr. 889. 1 Leon. 220. 
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If a diftreſs be taken without cauſe, a La. Raym. 105. 


ſtranger cannot reſcue them from being 
driven to pound ; but the owner may make 
reſcue BEFORE THEY ARE IMPOUNDED. But 
after the beaſts are impounded, the owner 
himſelf cannot reſcue them, unleſs he finds 
the pound unlocked, for he cannot break 
it open. The reaſon is, that the naked 
poſſeſſion is a title, againſt any perſon but the 
owner; but the owner has a title, and there- 
fore may take the beaſts at any time, though 
he cannot break the pound which the law 


hath ordained (a). 27 


[By the common law, if a man break the 
pound, or the lock of it, or part of it, he 
greatly offendeth againſt the peace, and doth 
a treſpaſs to the king, and to the lord of the 
fee, and to the ſheriffs, and hundredors, in 
breach of the peace, and to the party, and in 
delay of juſtice; and therefore hue and cry 1s 
to be levied againſt him as againit thoſe who 


break the peace. And the party who diſ- Co. Lit. 47. b. 


trained may take the goods again, where- 
ſoever he ſhall find them, and impound them 
again. 


And now by ſtatute, on any pound breach, 
or reſcous of goods diftrained for rent, the 
perſon grieved thereby ſhall, in a ſpecial ac- 


(a) But if a man diſtrain cattle for damage ferſant, 
and put them in the pound, and the owner that had 
common there make freſh ſuit, and find the door un- 
locked, he may juſtify the taking away of the cattle in 
a parco fradto, Co. Litt. 47. b. 

Vide 30 E. 26. Where the defendant pleads, that 


be found the cattle Sans nul manner de fermure ne ſers are 


autre engine. Hale, MSS. Co. Litt. 47. b. Harg. n. 5. 


THON 


3 Bl. Com. 12. 
Co. Litt. 47. bs 


Mir. c. 2. 1. 26. 


2 W. & M. c. 5. 
4. 
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Lawſon v. Story, 


Ld. Raym. 19. 


Co. Litt. 257. b. 


Dyer 159. b 
pl. 38. 
Cowp. 368. 
1 Term Rev. 
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Co. Litt. 161. 
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tion (a) UPON THE CASE, recover treble da- 
mages and cofts againſt the offender, or 
againſt the owner of the goods, if they be 
atterwards found to have come to his uſe or 
ee 13 


” It has been adjudged in an action on 2 I, 
SM. c. 5. that the word © treble” ſhall be re- 
ferred as well to the word “ colts,” as to the 
word © damages,” and conſequently that the 
coſts ſhall be trebled as well as the damages.“ 


« And it is determined, in general, that 
where a ſtatute gives treble damage, the coſts 
ſnall be trebled of courſe.“ 


[When a man hath taken a diſtreſs, and 
the cattle diſtrained, as he is driving them to 
the pound, go into the houſe of the owner; 
if he that took the diſtreſs demand them of 
the owner, and he deliver them not, this is 
A RESCOUS in law. 


2. Diſtreſſes for rent being in the nature 
of pledges, the diſtrainer had no power to 
fell them, at the common law. But now by 
ſtatute (2 W. & M. Jef. 1. c. 5. ) it is enacted, 
that where any goods ſhall be diſtrained for 
rent reſerved and due upon any demiſe, leaſe 
or contract whatſoever, and' the tenant or 
owner of the goods diſtrained, ſhall not within 
five days next after ſuch diſtreſs taken, and 
notice thereof (with the cauſe of ſuch taking) 
lefc ab the chief manſion houſe, or other molt 


(a) 1 ſuch action the plaintiff need not ee his right 
to diſtrain. Cotſworch v. Betiſon, Ld, Ray m. 104. 8. C 
Salk. 247. 
notorious 
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notorious place on the premiſſes, replevy the 
ſame; in ſuch caſe the perſon diſtraining 
ſhall, with the ſheriff or under-ſheriff of the 
county, or with the conſtable of the hundred, 
pariſh or place, where ſuch diſtreſs ſhall be 
taken, cauſe the goods ſo diſtrained to be ap- 
praiſed by two ſworn appraiſers (whom ſuch 
ſheriff, under-ſheriff or conſtable ſhall ſwear 
to appraiſe the ſame truly, according to the 
beſt of their underſtandings); and arTER ſuch 
APPRAISEMENT, ſhall sETL the ſame for the 
beſt price that can be gotten for them, for 
ſatisfaction of the rent, and charges of the 
diſtreſs, appraiſement and ſale; leaving the 
overplus (if any) with the ſheriff, under- 
ſheriff, or conſtable, for the owner's ule. ] 


ec Tn the notice for the ſale of a diſtreſs wor. v. Ga- 
under this ſtatute it is not neceſſary to ſer 5 


forth at what time the rent became due for 


which the diſtreſs has been made.” 


« If the perſon diſtraining is ſworn one of Andrews v. 
the appraiſers, it is illegal, for he is intereſted 
in the buſineſs; and the ſtatute ſays that He 5th edit. 


with the ſheriff, Sc. ſhall cauſe the goods to 


be appraiſed by two ſworn appraiſers.“ 


In an action of treſpaſs, for entering the S.. 777- 


plaintiff's houſe, and Keeping poſſeſſion of it 
for eight days, the defendant juſtified under a 
diſtreſs for rent, But by.the Court, the de- 
fendant ought to have removed the goods at 
the five days end: and fot the other three he 
is a treſpaſſer, and there is no juſtification. 


But quære, as to the time of removing 
the diſtreſs; for the tenant is to have five days 
co 


Ruſtvl, et al. 
Bull. N. * 84. 


Willacev.King, 
1 H. Bl. 13. 


id. 


La. Raym. 54. 
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to make replevin ; and as thoſe muſt be whole 
davs, excluſive of the day of taking the dif. 


treſs, it follows that the diſtrainer cannot re. 
move the diſtreſs till the ſeventh day.] 


ce But in an action on the caſe for ſelling 
goods diſtrained for rent in arrear, before five 
days had expired next after the diſtreſs was 
taken, and notice given, the Court ſeem to 
have held that as ſoon as five days/(allowing 
twenty-four hours to each day, and com- 
puting the beginning of each from the mo- 
ment when the notice was given) had expired, 
the diſtreſs might be removed and ſold.” 


ce Thus where a diſtreſs was made and a 
regular notice of ſale given in the (a2) morn- 
ing of the 12th day of May, and in the after- 
noon of the 17th, the goods were removed 
and ſold, it-was held that on the evening of 
the 17th five days from the time of the dit- 
treſs had completely expired, and that the 
removal and ſale was regular pts to 
the time allowed by the ſtatute.” 


[In an action of trover brought for cattle 
which had been diſtrained for rent, it was 
found that the plaintiff was owner of the cat- 
tle, and that the defendant, after taking the 
diſtreſs, gave notice to the plaintiff, accord- 
ing to the ſtatute of 2 W. & M. Jeff. 1. c. 5. 
And it was objected that the notice was ill; 


(a) It does not appear from the report at what time 
on the 12th the diſtreſs was taken, and tne notice oven, 


but from the reaſon given by the court, wity the ren: o 


and ſale were regulat, which was that Kve days rom rhe 
mne Of the Gillies had aer, ani, expired Gn the after- 
noon of the 17:2, that muit have been the caſe. 

{os 
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for the act ſays, that it ſhould be at the chief 


manſion- houſe, or other notorious place upon 
the premiſſes ; but in this caſe, it was given 
to the plaintiff himſelf. Sed non allocatur ; for 
by the Court, the intent of the act was only 
that the party ſhould have notice, which is 
performed by this mean, better than if it had 
been left at the houſe or other place. It was 
alſo objected to the notice, that, according 
to the finding of the jury, 1t was given to the 
owner of the cattle, and not to the tenant of 
the land. And that although the act is in the 
disjunctive yet it ought to have a reaſonable, 
conſtruction; and it is molt reafonable, that 
the notice ſhould be given to the tenant of 
the land, - becauſe he may ſhew that the rent 
is ſatisfied, which does not lie in the know- 
ledge of the owner of the cattle. Sed non al- 
locatur; for the act has expreſsly provided, 
that notice may be given to the owner of 
the goods. But if the tenant had ſued a re- 
plevin, then the notice muſt have been given 
to him; but notice to the owner ſufficiently 
affects the owner ; and the plaintiff is found 
owner of the cattle, therefore notice to him 
1s ſufficient. | 


In the ſame caſe it appeared, that the te- 
nement, whereupon the diſtreſs was made, 
lay part in the hundred of Kinaſley in Wilt- 
ſire, and part in the hundred of Andover in 
the county of Southampton; that part of the 
diſtreſs was taken in Kina/ley, and part in 
| Andover ; but that all was impounded toge- 
ther in the hundred of Kinaſley; and that the 
conſtable of Kinaſley adminiſtered the oath to 
the appraiſers for the whole in the preſence 
of the conſtable of Andover. It was objected, 

I ä 


R. acc. 2 
Wilſ. 354. 

3 Will. 295. 
D. acc, Lutw- 
60. 


1 Barnard. 
K. B. 110. 
Str. 1184. 
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that the goods which were taken in Andover, 
ought to have been appraiſed and fold there, 
and that the conſtable of Andover, though 
preſent in Kinaſley when the appraiſement was 
made, had no juriſdiction there; ſo that the 
whole was done ſolely by the conſtable of 
Kinafley, which therefore, as to the goods 
taken in Andover, was void. But by the 
court, as the diſtreſs was taken for ons kx- 
TIRE rent, the diſtrainer might well impound 
the whole of it in Kingſley ; and the chaſing 
of the cattle, taken in Andover, to the pound 
in Kingſley, was but a continuance of the tak- 
ing: therefore the conſtable. of Kinaſiey was 
the proper officer, within the act, to ſuper- 
intend and adminiſter the .oath for the ap- 


praiſement of the whole diſtreſs, 


As to the mode of ſelling a diſtreſs under 
warrant from a juſtice of the peace; it is 
enacted, by the 27 G. 2. c. 20. that the 
juſtice granting the warrant of diſtreſs, ſhall 
therein order and direct, that the goods dil- 
trained ſhall be ſold, within a certain limited 
time, not being leſs than four, nor more than 
eight days; unleis the penalty or ſum of 
money diſtrained for, with the reaſonable 
charges of the diſtreſs, be ſooner paid. And 


after ſuch ſale, the overplus, (if any) is to be 


returned on demand to the owner of the 
goods diſtrained. ] 


« The goods or cattle diſtrained under this 
act are not repleviſable, and an attachment 
will be granted againſt the ſheriff for ſuffer- 
ing the goods to be replevied, as he has no 
power to ezamine the proceedings of the 
zuſtices.” | | 

cc But 
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ee But in caſes where the juſtices have only a Bl. 1331. 


ſpecial juriſdiction, if they exceed that, it was 
held that the goods diſtrained under their 
warrant me be replevied.“ 


« The power of aſcertaining the charges of 1 Burn. Juſt. 
the diſtreſs and fale is not given to the juſ- 3. 


tices under 27 G. 2. c. 20. as it is ſometimes 
in ſtatutes which give the ſame authority, 
therefore it ſeems, that the officer executing 


the warrant is the ſole judge thereof in the 


firſt inſtance, ſo that if the owner of the goods 


is diſſatisfied, the reaſonableneſs of his charge 


mult be determined by an action.” 


« A juſtice of the peace alſo is in general 
impowered by the ſame ſtatute which creates 
any penalty, fine, or forfeiture, to grant a 


warrant of diſtreſs to levy the ſame; and as 


it frequently happened that the goods and 
chattels of the perſons againſt whom the war- 
rant of diſtreſs was granted by the juſtice of 


the peace were out of the juriſdiction of the 


juſtice granting it, by which reaſon the war- 
rant was ineffectual; it is enacted by 33 G. 3. 
c. 56. J. 3. © That in all caſes where any pe- 
nalty, forfeiture, fine or other money may 
by the warrant of any juſtice or juſtices of the 


peace be directed to be levied by diſtreſs and 


ſale of the goods and chattels of any perſon or 


perſons, if ſufficient diſtreſs cannot be found 
withia the limits of the juriſdiction of the 
juſtice granting ſuch warrant of diſtreſs, on 
oath thereof made by one witneſs, before any 
Juſtice of the peace of any other county, rid- 
ing, diviſion, city, borough, town corporate 

or 


Ex 
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or place, (which oath ſhall-be by him certi. 
fied -by indorſement on ſuch warrant) ſuch 
penalty, forfeiture, fine, or other money, or 
ſo much thereof-as may not have been be. 
fore levied or paid, ſhall and may by virtue 
of ſuch warrant. and indorſement be raiſed 
and levied by the perſon or perſons to whom 
ſuch warrant of diſtreſs ſhall have been ori. 
ginally directed, by diſtreſs and ſale of the 
goods and chattels of ſuch perſon or perſons 
in ſuch other county, riding, diviſion, city, 
borough, town corporate, or place, and the 
money ariſing by ſuch diſtreſs and ſale ſhal 
be applied and diſpoſed of for ſuch purpoſes, 
and in like manner, as if ſufficient goods and 
chattels, or ſuch perſon or perſons had been 
found within the juriſdiction of the magiſtrate 
originally granting ſuch warrant; and if no 
ſuch diſtreſs can be found, ſuch offender or 
offenders ſhall and may be forthwith pro- 

ceeded againſt according to law; provided 
always, that no juſtice who ſhall indorſe any 
certificate upon, or authorize the execution 
of any ſuch warrant of diſtreſs which may not 
have been granted within his juriſdiction, 
ſhall be anſwerable or accountable for any 
irregularity which may have been committed 
or done in or about the obtaining or granting 
of ſuch warrant of diſtreſs,” 
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[At common law, the many particulars 
which attended the taking of a diſtreſs, ren- 
dered it a hazardous mode of proceeding; 
for, if any one irregularity was committed, It 
vitiated the whole diſtreſs, and made the 
diftrainer a treſpaſſer ab initio. But now its 


Pr ovided, 
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provided, by ſtatute, that where any diſtreſs 21.0. 2. 6. 19. 
hall be made for any kind of rent jusTLy x | 
due, and any irregularity ſhall be afterwards 

done by the party diſtraining or his agent; 

the diſtreſs ſhall not be deemed unlawful, nor 

the diſtrainer a treſpaſſer aB INIT Io; but the 

party grieved may recover ſatisfaction for the 

ſpecial damage in an action of treſpaſs or on 

the caſe at his election. But no tenant ſhall I f 294 
recover in ſuch action, if tender of amends 

hath been made before the action brought. 

And the defendant in ſuch action may plead I. f. 27. 
the general iſſue, and give the ſpecial matter 

in evid2ace, ] | 


« A landlord cannot juſtify, under the plea Biſtet v. Cate- 
of the general iſſue given by this act except pa, 3 
for acts done as landlord; and therefore al- H. 31 Geo. 3. 
though he may juſtify as far as the diſtreſs 
goes, he cannot juſtify expulſion under this 
iſſue: So alſo if the goods continue on the 
premiſſes beyond the five days, he cannot 
juſtify under this iſſue, entering the houſe to 
remove them afterwards; but muſt plead a 
licence to juſtify the aſportavit, or liberum 


lenementum to juſtify the expulſion.” 


An action of trover will not lie for goods Wallace v. 

ſold before five days have expired next after yo 
the diſtreſs and notice, that not being a re- 5 
medy which can be purſued ſince 11 G. 2. 

6. 19. as it tends to place the landlord in the 

lame ſituation as he was before the paſſing of 

that act, the action ought to be brought ſpe- 


cally for the particular irregularity.” 


[ But though the tenant ſhall only make ſa- 2 w. K M. 


tisfaction for the real damage ſuſtained, by 1 


2 2 any 
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any irregularity in taking or diſpoſing of the 
diſtreſs; yet if any diſtreſs and ſale ſhall be 
made, for rent pretended to be due to the 

| perſon diſtraining, where in truth no ſuch 
| rent is due, the tenant ſhall recover, double 
the value of the goods diſtrained, Together 


with full coſts of ſuit.] 


* 2 * 3 
— — 


— — 


— — 
— as 7x A ACA Ps. ues 
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0H 4 5. 
OF. THE 
R E T „ 


AVING in the foregoing chapter 
ſhewn in what caſes a diſtreſs or 
pledge may be taken, and how it is to be 
diſpoſed of; the next thing, in order, to be 
treated of is, THE REMEDY given the party 
to controvert the legality of ſuch caption, 
in order to bring back the pledge to the 
roprietor, in caſe the diſtreſs were unlaw- 


fully taken, and without juſt cauſe. This 


being a writ of great uſe, and of every 
day's practice, deſerves a very full con- 
ſideration. 


Spelman in his Gloſſary deſcribes it thus: 


replegiare eft rem apud alium detentam, cau- 
lione legitimd interpoſita, redimere —et bæc cau- 
tio eff ſtipulatio in forma juris adbibita, de 
ſtando juri et fiſtendo fe foro; diftum autem 
replegiare. guafi revadiare, Hoc e vadium vel 
pignus unum, loco alterius, ſuggerere & con- 


ſtituere. 


Or, in other words, a repleven is a juſti- 
cial writ to the ſheriff, complaining of an 
unjuſt taking and detention of goods or chat- 
tels; commanding the ſheriff to deliver back 

+ WO 5 the 


* 


Spel. Oloſſ 
485. | 
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the ſame to the owner, upon fecurity given 
ro make out the injuſtice of ſuch 'taking, or 
elſe to return the goods and chattels. 


Under this head are to be conſidered; 


I. How the replevin ſtood at common 
taw, and the alterations which have been 
made therein by ſtatutes, 


5 of the duty of the ſheriff in "a exe- 


cution of the replevin; and herein of the 


Pledges. 


III. Of the proceſs to make the defendant 


| 3 


IV. Of the proceſs where the goods 


are eloigned; and herein of the writ of 
 withernam. 


V. Of the proceſs and 3 where 


the defendant claims property. 


YL. Of the proceſs, as well for the plain- 


4 as defendant, in removing the replevin 
from the inferior courts. 


VII. Of the _— itſelf; and herein are 
to be conſidered; 


1. For whom and f in what caſes 1 it lies. 


bad _ The K in 1 ie. 


3. The ſeveral pleas in this action. 
4. The 


en 


or 


on 


en 


e- 


THE LAW OF REPLEVINS. 


4. The judgment in this action, whether 
for the plaintiff or defendant; and herein of 
the writ de retorno babendo, and the writ of 
ſecond deliverance, f „ 


VIII. Of the writ of recaption. 
1. Of the replevin as it ſtood at common 
law, Here it 1s firſt to be obſerved, that 
the replevin was at common law a juſticial 
writ, that is, gave the ſheriff a juſticial power 
to determine the point complained ot in the 
county, whereas other writs gave him only a 
miniſterial power. This juſticial power is 
taken from theſe words in the writ: Ef eum 
juſte deduci facias—by which the ſheriff is 
made judge, whether the taking be juſt or 
not, This was highly reaſonable, .in order 
that this. remedy might be ſpeedy, leſt the 
arty ſhould want his beaſts for carrying on 
of his huſbandry; and therefore not to have 
formed this wiit juſticial, would have been 
not only detrimental to private perſons, but 
injurious to the common-wealth. Hence it 
is called feftinum remedium. Beſides, it would 
have been of great trouble and expence to 
private perſons to have taken the determina- 
tion of theſe ſort of complaints, which muſt 
have happened every day, out of the neigh- 
bourhood. And yet the manor court was 
not truſted with this power in any cauſe be- 
tween lord and tenant, becauſe the lord was 


not to be judge in his own cauſe. 


24ly. It is to be obſerved that there are two 


things complained of in this writ, viz. The 


taking and detention of the pledges, as the 
G 4 1 words 


2 Inft. 140. 
eg. 81. a 


Dr. & Stud. 
e. 27. 

2 Init. 107. 
5 Co. 76. a. 
8 Co. 146. b. 


| Cro. Eliz. 813. 
9 1 Brownl. 173. 


5 Co. 75. 2. 
. Cro. Eliz. 813. 
Rol. Rep. 258. 


Tent, or amends for the damage, is tendered 


impounding, and the beaſts die in pound, 


the mpounding 1 is unlawful. 


the lord, and they give in evidence a tender 


ſent, that won't maintain the plea; becauſe 
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words of the writ expreſs it—que cepit & 
injuſte detinet. — But what is principally con- 
troverted in the: replevin, is, whether the 
taking be juſt or not. For there are but two 
caſes wherein a diſtreſs juſtly taken, whether 
for rent or damage feaſant, can be unlawfully 
detained. The firſt is where the arrear of 


to the party diſtraining. — And this tender 
muſt be made before the beaſts are im- 
pounded (a); for when the beaſts are in cuſ- 
tody of che law, the perſon diſtraining can- 
not be faid unlawfully to detain that waich is 
in the cuſtody and care- of the law. 


8 it is, that if a tender be aids aller 


the owner ſhall bear the loſs; becaule ſuch 
tender comes too late to fix any fault or in- 
Juilice on the perſon diſtraining. But if the 
tender had been before the impounding, it 
ſeems the diſtrainer 1s BEET; becauſe 


But here it is to be obſerved, that the 
tender of amends mult be pleaded to the lord 
himſelf, and not to the bailiff, who makes 
conuſance of the cauſe of the caption and de- 
tention in right of the lord; for that right is 
not barred by a tender to any other than the 
lord himfeif.—But if a tender be pleaded to 


to the lord's bailiff, where the lord was pre- 


(a). And if divers beaſts are diſtrained, * any one of 
them be impourided before a tender is made, the ten- 
der is void. Lutw. 1262. 5 Bac. Abr. 8. 1 

| the 
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the A power of the bailiff ceaſes 
where the lord 1s preſent; and they ought to 
prove the tender to that proper perſon to 
whom the amends belong, and who was 
ready to receive it. Yet if they plead a ten- 
der to the lord, and prove a diſtreſs taken by 
a bailiff, the lord net being preſent, and prove 
the bailiff to be the uſual receiver of the 
lord; qu. if that will not be a proof of ſuf- 
ficient tender of amends to the lord him- 
ſelf ? 


The ſecond caſe' where the detainer 1s 
unlawful, is where the avowant hath return 
irrepleviſable, and the owner of the beaſts 
renders all that appears to be due on the 
judgment in the avowry ; the detainer of the 
avowant is unlawful, and the owner may 
have his action of detinue for the detainer 
after the tender made. For though by the 
judgment the, return is made irrepteviſable, 
yet that is no final condemnation of the beaſts 
or goods diſtrained; they are ſtill to be con- 
ſidered as pledges in the hands of the avow- 
ant, and therefore in their own nature liable 
to a redemption upon payment or ſatisfaction 
of that rent or damages, for which they were 
originally taken, —Lord Coke aſſigns another 
remedy for the owner to recover his beaſts, 
and that is upon ſatisfaction made in court 
to o have a writ for their delivery. 


Ou, The form of this writ. 


The genden then being complained of 


in this writ, it may not be improper to look 
iato the ancient method of trying ſuch unlaw- 


ful 


2 Ine. 107. 


341. 


2 Inſt. 107. 


9 


Rract. 1 56. 


Fleta 94. 


* 
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ful detention, and what remedy the owner of 
the beaſt has for it at this day, The ancient 
method of trying the legality of the detention 
was very inconvenient, for the plaintiff in re. 
plevin was to have his ſuitors ready to prove 
inſtanter, that he had offered a pledge, under 
the notion that the pledge was ſufficient; the 
lord was then put to his law-wager, that the 
pledge offered was not ſufficient to anſwer 


the debt, ſo that it was totally thrown upon 
his conſcience to determine the ſufficiency of 


the pledge. This method of trial was an- 
ciently practiſed and allowed, becauſe origi- 
nally the lord might have ſeized the land for 
non- performance of the ſervices, and Theres 
fore, when the rigour of that law was ti 
gated, by turning the forfeiture into a dil. 
rreſs, it could nor de thought any unreaſon- 
able indulgence to the lord, to make him 
judge of the ſufficiency of the pledge which 
was to be put into his hands while the ſuit 
depended ; becauſe in all events the lord 
ought to be ſafe. | 

T his account of trying the legality of the 
detention is given by Bradton in the follow- 


ing words: 


55 autem A detentionem injutgm; & 
querens ſeam babeat ſtatim ad manum, qut 


examinata in omnibus concors fuit, & qui 


omnia fatta fuerint ſub eorum praſentia, tun. 
vadiabit defendens legem ſe, duodecima mani; 
711 3 i defecerit, incidet in manum vicecomitis 
& reſtituet querenti damua ſua que babuit per 
illam detentionem; fi autem legem fecerit domi 
nus, Func quietus recedet, & querens in m 4 
ricordid 


tenant hath no way to recover his cattle 
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ricordid, fed nulla damna recuperabit, & re- 
turnabit domino averia capta. The lord re- 
covered no damages where he prevailed on 
the law-wager, becauſe he had no damage 
where the tender proved inſufficient. But 
if the lord prevailed not on the law-wager, 
the plaintiff in replevin had nts damages, 
becauſe he really was injured by the lord's 8 
refuſal, in loſing the ule of his beaſts or 

goods, which he had a right to, upon the 

ſufficient tender, 


But the legality of the detention depend- p. & $a. 
ing entirely on the ſufficiency of the den! 3 7 
der, a more equal and better method of F. N. B. 6. 6. 
trial was found out by the conſcience of 
twelve diſintereſted men; no way concerned 
in che event of the trial. And the point 
comes in iſſue in the following caſe. Where 
the lord impounds the beaſts notwithſtand- 


ing the ſufficient tender of the tenant, the 


but by his writ of replevin; for if he takes 
them out of the pound himſelf, he is liable 
to an action for breaking the pound: this 
puts the lord to his avowry, wherein he 
muſt ſhew the cauſe of his taking and de- 
tention 3 to which the plaintiff in replevin 
pleads, that after the taking, - and before 
the impounding, he made a ſufficient ten- 
der; and thereupon it ſhall be tried by a 
jury whether the tender was ſufficient, and 
if it be found ſo, the plaintiff in replevia 
ſhall have damages for ſuch unlawful de- 


tention, 


But though by the common law 4 writ 
was made Juſticial for the eaſe of the ſub- 
ject, 


92 | THE LAW OF REPLEVINS. 
Jef, and the more ſpeedy adminiſtration of 
juſtice, yet the ſubject, both lord- and te. 
nant, was expoled to many difficulties and 
inconveniencies in the progreſs of the ſuit, 
which were afterwards removed by ſeveral 
ſtatutes. For, 


alot 239 . The replevin at common law was 
53. only by writ, and this application mult have 
been to the chancery, which was too tedi- 

ous for the diſtant parts of the kingdom. 
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$2. H. 3. To make this remedy therefore more ex. 
peditious, it is provided by the ſtatute of 
Marlbridge, c. 2. Quod {i averia alicujus 
capiantur, & imjufte detineantur, vicecomes pol 
guerimoniam inde fibi factam, ea fine zmped.- 

"7 mento, vel contradlictione ejus qui dicta averia 

* Fun 39. reperit, deliberare peffit. —By force of this 
ſtatute the ſheriff may hold plea in replevin 
BY PLAINT of any value, as he might at 
common law on a writ of replevin; the writ 
of replevin being A JUSTICIES'Or com miſſion 
for that purpoſe. | 
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And to take away all the delays which 
. attended the replevin by writ, the ſheriff, 
16 H. J. 1. by this act, may, upon complaint made, 
command his bailif, either by word or 

precept, to replevy the plaintiff's beaſts; 

for poſſibly the ſheriff cannot write, which 

was frequently the caſe in thoſe days, or 

f bas not the materials of writing with him; 
1 and this the ſheriff may do out of his 
county court. For this act being made 

for the more ſpeedy adminiſtration of jul- 


tice, hath received the moſt favourable con- 
- ſtruction, 
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ſtruction. It would be very inconvenient 

that the owner of the beaſts, for whoſe 
benefit the act was made, ſhould ſtay till | 
the next county court,' which is held only 

from month to month. But then the ſheriff 

muſt enter the plaint at the next court, that 

it may appear on the rolls of the court. 


ve « The hundred court cannot replevy by Halter v. Bir. 
di. plaint out of court, (a) though there be a H. Raum. ang. 
preſcription for it; for it derives its auto-; ö“ 

rity from the county court, and that could 

replevy by writ only, before the ſtatute of 
Marlbridge which does not extend to the 

hundred court.” | 


ce But now for the more ſpeedy delivery of 
| cattle taken by way of diſtreſs, it is enacted 
by 1 & 2 P. & M. c. 12, /. 3. that every 
ſheriff of ſhires, being no cities or towns 
made ſhires, ſhall at his firſt county day, or 
within two months next after he hath re- 
ceived his patent of office of ſheriffwick, 
depute, appoint, and proclaim 1n the ſhire 
town within his bailiwick, four deputies at the 
leaſt, dwelling not above twelve miles one 
diſtant from another: which ſaid deputies fo 
appointed and proclaimed, ſhall have autho- 
rity in the ſheriff's name to make replevies 
and deliverance of ſuch diſtreſſes, in ſuch 
manner and form as the ſheriff may and 
ought to do; upon pain that every ſheriff for 
every month that he ſhall lack ſuch deputy 
or deputies, ſhall forfeit for every ſuch ot- 


(a) But the different reports do not agree as to the 
opinion of the court upon the point. See extraòs 
from each, 19 Vin. 20. under pl. 8. Ld, Ray m. 219. 
4th Edit. n. | 


fence, 
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ſence, five pounds: the one half of which 
forfeitures ſhall be to the king, the other 
half to him that will ſue for the ſame.” 


Trevannian's e And if a perſon who has no authority 
= 32. grants replevins, the court of K. B. vil 
grant a quo warranto information againſt 
him. Thus where an attorney uſurped an 
authority of granting replevins, and reple. 
vied his own. goods, though the court at 
firſt refuſed an: information, becauſe the dil. 
trainer had another remedy by Parco rafts, 

yet uy afterwards made a rule 11. 
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| 26h. Another miſchief at common lay 
was, that the replevin being juſticial, and 
determinable in the county court, if the 
plaintiff in replevin pleaded to the lord's 
avowry that the tenancy was hors de ſon 
fee, the inferior court had no farther conu— 
ſance of the action; becauſe this plea 
brought THE FREEHOLD in queſtion, which 
the county court, not being a court of re- 
cord, had no power to try, and therefore 
could not proceed. By ſuch means the 
lord was left without remedy to recover 
the beaſis as his pledges; becauſe the court 
could not determine the Point on which 
the return was to be made. This was re- 
3 K. . medied by Wefim. 2. c. a. which gave the 
lord a one to remove the cauſe into the 
king's courts, where that: plea might be 
tried, and the lord be eſtabliſned in the 
oſſeſſion of his ſervices, and ſtill have 
the pledges de reren habendo retained for 


him, 
A third 


LS» —— — . n 
. Ca os — 
— — — —— . — N 8 = = — — = 
”——= — — HIS WES —. 
— — p —— —_— — —— — — — — 
2 * 1 Cn * A * E 


retreat, SF, = 
E + ot DEER 
— TICS - — 


r — 22 . 
* — FTF 
*. — 2 * — 
af — a A * 
8 = I pe - a — 
— = — > 2 


THE LAW OF REPLEVINS. 


A third miſchief at common law was, 
that when the avowant had Jr dgment for 


happened that, pending the ſuit, the tenant 
had ſold the cattle delivered to him on the 
replevin, and become inſolvent. The miſ- 
chief aroſe from this, that the ſheriff could 
only take from the plaintiff plegii de proſe- 
quendo i in this, as in other actions; which 
pledges were only to anſwer the amercia- 
ment to the king pro falſo clamore, and 
og no further: and even theſe being 

very ſmall did ſoon degenerate into mere 
matter of form. To remedy this incon- 
venience, the ſaid ſtatute of HYeftrn. 2. c. 2. 
hath directed the ſheriff, no ſolummodso re- 


fed etiam de averiis retornandis, ſi adjudi- 


ceperit, reſpondeat ipſe de pretio averior'.,— 
But the method of proceeding in this caſe 


retorno Balena. 


4thly, Another miſchief was, that if the 
plaintiff had nonſuited himſelf, and the 
avowant had judgment, yet he could not 
have a return irrepleviſable; but the te- 
nant might replevy the ſame diſtreſs in 
infnitum. This alſo is remedied by the 
lame ſtatute of Weſim. 2. c. 2. by which it 
is provided quod quam cito adjudicatum fu- 
erit retornum averiorum d. Nringenti; per breve 
de judicio, mandetur vicecomiti, quod retor- 
num hahere faciat di ſtringent! de averiis, in 
quo brevi inſeratur, quod vicecomes ea non 
8 deli- 
2 


a return of the beaſts, he had very often no 
benefit by his fuit; becauſe it frequently. 


cetur retornand; & fi quis alio modo plegios. 


13 Ed. re 


cipere plegios de profequendo a conquerentibus, 


will be fully treated of under the writ de. 


2 Inft. 349. 


13 Ed. 1, 
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Reg. Jud. 4. a. 


2 Inſt. 341. 


which ſhould expreſsly mention the aforeſaid 


tions that have been made in the replevin 
will be taken notice of under the ſubſequent 
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deliberet fine brevi, in quo jiat mentio , de ju. 
dicio per judic' reddit; quod fieri non Po- 
terit niſi per breve quod exeat de rotulis 
Juſtic', coram quibus deautia fuerit loquely, 
Purſuant to this law, the writ de retory 
habendo concludes thus, after a recital of 
the judgment for the avowant,—** ideo ih 
præcipimus quod præd (the avowant) averiy 
pred” fine dilatione retornari facias, & © 
ad querimoniam ipſius (the plaintiff in reple. 
vin) non deliberes fine brevi noftiro, quid 
de prefat” judicio expreſſam faciat mentionem,” 


Therefore we command you, that the 
aforeſaid (the avowant) the beaſts aforeſaid 
without delay you return, and that you do 
not deliver them upon the complaint of 
(the plaintiff in replevin) without our writ, 


judgment. 


This writ, which muſt recite the former 
zudgment, 1s the writ of ſecond deliverance, 
which will be treated of in 1ts proper place.— 
Only here it may be neceſlary to obſerve, 
that if the avowant hath judgment in the ſe- 
cond deliverance, he ſhall have return irre- 
pleviſable of the beaſts; but ſubject till to 
redemption by the tenant on payment of the 
rent; becauſe they are ſtill in the nature of: 
gage or pledge. The ſeveral other altera- 


heads. | 


II. Of the duty of the ſheriff in the exe- 
cution of the replevin; and herein of the 


pledges. 
3 = Whether 
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. Whether the replevin be by plaint or writ, = _— 

4: he ſheriff, before he grants the one, or exe- Cro. Car. 446. 
3 3 Mod. 57. 

% Mutes the other, ought to take from the 37% 57: C. 


plaintiff pledges de pro and pledges de re- skin. 244. 
yu habendo. The firſt, as has been ſaid, * © 
vas at common law, to anſwer the amercia- 

ents to the king pro falſo clamore, in caſe 

he plaintiff did not prevail in the ſuit. The 


by other pledges were introduced by Meſim. 2. 
17 2. for the ſecurity of the avowant, in caſe 


he ſhould have judgment for return of the 
beaſts: And by this act theſe pledges are 
anſwerable to the avowant, if the plaintiff 
hath diſpoſed of the beaſts pending the ſuit. 
And if the pledges are inſufficient, the ſheriff 
is made anſwerable by that ſtatute for their 
inſufficiency. | 


And it ſeems the pledges pro retorno ha- Dalt. Sher. 440. 
bendo, may be by bond even of the plaintiff One. Bre. 
in replevin himſelf. The condition of which Ls. Raym. 278. 
is, not only that the plaintiff ſhall proſecute 
the ſuit in replevin, but alſo that he will 
make return of the beaſts, if return thereof 
be adjudged by law, and alſo to ſave harm- 
leſs and indemnify the ſheriff for delivery of 
the ſaid beaſts: for the ſheriff being anſwer- 
able for the ſufficiency of the pledges, may 
take the ſecurity as he pleaſes, ſince it is at 
his own peril. 


Theſe pledges are in the nature of ſure- Cro. Car. 446. 
ties pro retorno habendo, and therefore money pi. Si. 4. 
or any other cattle being a pawn, is not a 
pledge within this ſtatute; for the proceſs, 

Jas ſhall be hereafter ſhewn, is by /cire facias, 
| which is a proceſs to bring the pledge or 
— ſurety 
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furety into court to ſhew cauſe, and there, 
fore cattle cannot be a proper pledge, Fa 
this reaſon, a ſheriff has been adjudged to hy 
liable to an action on the caſe for taking mo 
ney, as a pledge de retoruo babendo; becauk 
the money was not ſuch a pledge as the ſta. 
tute directs. And it ſeems there need no 
NECESSARILY be more pledges than one, if 
that be ſufficient; though the words of the 
act are pledges in the plural number: becauſe 
if one pledge be ſufficient, the defendant hath 
no loſs, and therefore the intention of the 
ſtatute is anſwered, which provides for th 
defendant's ſafety, 


[Now, for the greater ſecurity of perſons 
diftraining FOR RENT, It is provided by ftz 
rute (11 G. 2. c. 19. & 23.) that ſheriffs and 
other officers, haying authority to grant re- 
plevins, ſhall in every replevin of a diſtreſ 
FOR RENT take in their own names, from 
the plaintiff and two ſureties, a bond in dou- 
ble the value of the goods diſtrained (ſuch 
value to be aſcertained by the oath of one or 
more witneſſes not intereſted, which oath 
the perſon granting ſuch replevin is to ad- 
miniſter) and conditioned for proſecuting the 
ſuit with effect and without delay, and for 
returning the. goods in caſe a return ſhall be 
awarded, before any deliverance be made 0 
the diſtreſs ; ; and ſuch ſheriff or officer taking 
ſuch bond, ſhall at the requeſt and coſts 0 
the avowant, or perſon making conuſance, 
aſſign ſuch bond to the avowant, Ec. by in- 
dorſing the ſame, and atteſting it under his 
hand and ſeal in the preſence of two or more 
witneſſes, which may be done without any 

| ſtamp: 
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ſtamp; provided the aſſignment be ſtamped. 


before any action brought thereon; and if the 
bond be forfeited, the avowant, Sc. may | 
bring an action thereupon in his own name, | 
and the Court may by rule give ſuch relief 

to the parties upon ſuch bond, as may be 

agreeable to juſtice; and ſuch rule ſhall have | 
the effect of a defeaſance. | 5 | 


l 
| 
| 
1 
| 


The ſheriff having thus taken pledges ?1n r39, | 
fom the plaintiff in replevin, he ought forth- F. N. B. 68. F. 
with to make deliverance of the goods or 
cattle diſtrained ; bur if the diſtreſs was taken 
within a liberty and impounded there, the 
ſheriff ought firſt to iſſue his warrant to the 
bailiff of the liberty, having return of writs, 
to make deliverance. And if the bailiff 
makes no anſwer, or as the ſtatute of Marl- i 
bridge ſays, c. 21.—Ea deliberare noluerit,  Y 
unc vicecomes pro defectu ipſius ballivi ea fa- 1 


cat deliberari.— This act, as to this part of 


It, was made to enlarge the power of the 1 
ſheriff, by impowering him to enter into the 1 
liberty to make delivery, where the bailiff | 
was negligent. Whereas at common law 
the ſheriff could not enter into the liberty 
without a non omittas, which, was too di- 
latory. . 


And by this act, if a diſtreſs was taken : Inf. 140. 

out of a liberty and impounded within it, 

the ſheriff might enter the liberty without 
any previous warrant to the bailiff; becauſe it 
the caption, which is one of the points com- | 
plained of in the replevin, was in the county, Yi 
and out of the liberty ; and therefore the right 
to make a deliverance, ought to be in that 
1 ö officer, 
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officer, within whoſe diſtrict or juriſdiction 
the cauſe of complaint firſt aroſe. And all 
this is law, whether the replevin be by plain 
or by writ. 


Tf the diſtreſs be drawn into a houſe, caf. 
tle, or other ſtrong hold, the ſheriff or his 
bailiff, after demand made for deliverance 
of the diſtreſs, may break open the houſe or 
caſtle to replevy them.— This ſeems to be 
the common law;—for though a man's houſe 
is privileged by common law for himſelf, 
his family, and his own goods, ſo that the 
ſheriff cannot break it open to attach any cf 
them in a civil action at the ſuit of a private 
perſon; yet a man's houſe could not privi. 
lege or protect the goods of ANOTHER per- 
ſon unjuſtly taken, fo as to prevent the offi- 
cer to make replevin; becauſe the privilege 

and ſecurity of a man's houſe could proted 
but his own goods. This practice however, 
of driving diftrefles into ſtrong holds, was fo 
frequent i in the barons” wars, and the poorer 
ſort ſuffered ſo much from the men of power, 
2 Inft. 193. that the ſtatute of Weſim. 1. c. 17. expreſsly 
gives this power to the ſheriff, or his officer, 

to break the houſe to make delivery of the 

cattle, whether the replevin be by plaint or 

by writ. — But this, as is ſaid, muſt be after 

demand made, and notice given to the Jord 
Dalt. Sher. to ſuffer them to be replevied, And, to de- 
43% 439. ter the perſon diſtraining from refuſing or 
neglecting to deliver the diſtreſs, the ſtatute 
further directs, that the caſtle, or ſtrong hold, 
ſhall be razed and thrown down; but this 
muſt be on a ſuit in behalf of the king, 


wherein all parties concerned in intereſt * 
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of a liberty, having return of writs, ſhall not 
make deliverance for the reaſon aforeſaid, 
the ſheriff may proceed without delay, or 
any new authority, to make replevin in man- 
ner aforementioned. Though in other ac- 
tions, even in executions, at the ſuit of private 
perſons, he cannot enter a liberty, without a 
be un 01911745, | 


liverance made, where it is by plaint, the 
bailiff, at the time he makes deliverance, 

| ought alſo to attach the defendant by his 
goods, to make him appear at the next court 
day; for in this action the attachment is the 
firſt proceſs; becauſe the replevin complains 
of a tortious taking, which is in nature of a 
treſpaſs, | 


Where the replevin is by writ, and the 
ſheriff executes it before the alias or pluries 
comes to his hands, the ſheriff may hold 
plea of it in his county court; but either 
party may remove it by pore or recordari 
into the courts above; the plaintiff without 
cauſe, and the defendant upon cauſe ſhewn. 


This writ of pore, if it be taken out by the 


ſummon the defendant to appear in the court 
above, at the return of the writ; quod tunc 
fit ibidem prefato A. (the plaintiff) inde re- 
ſponſurus; and ſo vice verſa, If the replevin 
be removed by the defendant, then the pore 
commands the ſheriff, ©© quod dicat prefato 
A, (the plaintiff) quod fit ibi loquelam ſuam 

„ verſus 


art be heard. And by this act, if the bailiff 


439+ 
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If the replevin be executed, and the de- Dalt. Sher. 438, 


F. N. B. 70. 


Dalt. Sher. 


440. 


plaintiff in replevin, hath a clauſe in it, to 


102 


F. N. B. 68. E. 


THE LAW OF REPLEVINS, 
verſus prædictum B. (the defendant) ind: pro. 


ſecuturus, fi voluerit, Sc. — To tell the 


aforeſaid A. (the plaintiff) to be there tg 
proſecute his plaint thereof againſt the afore. 
ſaid B. (the defendant) if he ſhall think pro- 


per.” And by this means both parties haye 
days in the court above. 


If the ſheriff doth nothing upon the ff 


writ, the plaintiff may have an alias, and 


after that a plurizs replevin. In the pluriz 


is always inſerted this clauſe, © vel cauſan 
nobis certifices, quare mandatum noſtrum, alias 
tibi inde directum, exequi noluiſti vel non po- 
tuiſti.— “ Or certify your reaſon to us why 
you would not, or could not execute our 
commands heretofore to you hereupon di- 


rected.” ä 


The ſame may be inſerted in the alias, i 
the plaintiff pleaſes, and then both the ale 
and pluries are returnable in the king's bench 
or common pleas; and the pluries always 


determines the power of the ſheriff to hold 


plea of the replevin in the county; and ſo 
doth the alias, where the ſaid clauſe of vd 
cauſam nobis certifices, Sc. is inſerted. The 
reaſon is, becauſe this clauſe gives either 


party a right to call upon the ſheriff, in the 


courts above, to give an account of the exe- 


cution of the writ; and this on the pretence 


or ſuppoſition, that the ſheriff hath not le- 


oally executed the writ, The ſheriff, thus 
called upon, cannot give the court an ac- 
count how he hath executed the writ, but by 
his return on the writ itſelf ; and that cannot 
appear judicially to the court, till the " 

an 


4 


Tux LAW OF REPLEVINS. 
and the return be filed; and the ſheriff hav- 


ing thus parted with the writ, he has no 


authority to proceed farther in the court 
below. - >. 5 | 


By this means the plaintiff in replevin may | 


controvert the ſheriff's return, and ſhall re- 
cover damages againſt him, if it be found to 
be falſe, or not duly made. — This is allowed 
the plaintiff, not only for his damages, but 
alſo to intitle the king to a fine againſt the 
ſheriff for his contempt; and 1s the moſt ex- 
peditious way to oblige the ſheriff to make 
the deliverance fairly, that the plaintiff may 
not want his beaſts to carry on his huſbandry. 
But if tne ſheriff injures the defendant in the 
execution of the replevin, by taking ſome of 
his cattle, the defendant has his action of 
treſpaſs againſt him to puniſh him, as in all 
other caſes of treſpaſs. Here we may ob- 
ſerve one thing peculiar to this writ of re- 
plevin, that the defendant on the return of 
the alias and pluries has no day in court; nor 
is he flo much as ſummoned to appear by 


the writ in the court above; whereas in all 


other actions, the defendant by the very ori- 
ginal is put to his pledges for his appear- 
ance, —But the reaſon of the difference is 


this. In other originals, the defendant is 


but ſummoned to anſwer the plaintiff 's de- 
mands, and the plaintiff by ſuch writ gets 
nothing from the defendant till the event of 
the ſuit, and therefore the defendant muſt 
have a day in court by the original. But in 
replevin the plaintiff hath his beaſts reſtored 
to him on the execution of his writ, and the 
defendant ſhall never have return, unleſs in 

+ BS his 
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his avowry he can juſtify the caption; ſo 
that from hence it appears the defendant need 
not be ſummoned in this writ; becauſe it ij; 
plainly for his intereſt to do ſo, otherwiſe he 
can never have a return of the cattle. — 

Ro. Abr. 581. Thus the defendant becomes plaintiff or ac. 
tor.—Hence it follows that the parties in re. 
plevin, may appear and plead at any other 
term than that in which the replevin is re- 
turned; becauſe having no day in court on 
the return, as is before obſerved, there can 
be no diſcontinuance of the ſuit, though the 
plaintiff ſhould not declare in the ſame 
term. — If the plaintiff ſhould not declare in 
replevin, the defendant, though he hath no 
day in, court, may however come in, and 
oblige the plaintiff by rule of court to de- 
clare; becauſe otherwiſe the defendant could 
never have the judgment of the court, for a 
return of the beaſts (a). 


Off. Brew. But if the plaintiff ſhould of himſelf de- 
" 246. a. Clare without any compulſion from the de- 


l Entr. fendant, as he may do, the defendant is 
* brought into court by attachment, &c. to 
plead; and if the plaintiff ſhall obtain judg- 
ment by default, what remedy hath he for 
his damages? 


(a) Where the plaint in replevin was removed by the 
defendant into the court of C. B. from an inferior 
court by a recordari facias loquelam, which was filed on 
the appearance day of the return, and a rule to declare 
was given, the Court held that the defendant might 
fign a judgment of non prof, for want of declaring, 

without demanding a declaration, as in other actions. 


James v. Moody, 1 H, Bl, 282. vide 2 Crompt. 
Pratt. 239. | b 
| ; f 
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[t is uſual now for the plaintiff to take out 


the replevin, alias and pluries, at the ſame - 


time; and if he has a mind to take the cauſe 
at once out of the ſheriff's hands, he may 
deliver the alias or pluries as he thinks fit to 
the ſheriff, without ever ſhewing him the 
original writ, - By this the plaintiff, as is al- 
ready obſerved, has a right to call for the 
ſheriff's return, and the ſheriff ought him- 
ſelf to appear in the court above, to purge 
his contempt, for diſobeying or not executing 
the original writ, which the law preſumes 
was delivered to him; and then the ſheriff 
may excuſe himſelf by making an honeſt re- 
turn on the alias or pluries, — & quod nullum 
aliud breve, Ec. came to his hands. And 
thus the plaintiff, if he pleaſes, may at once 
ouſt the ſheriff of his juriſdiction, without the 


trouble of removing the plea out of the ſhe- 


riff's court by pore. 


III. We come now to the proceſs in re- 
plevin to make the defendant appear. 


And here it is to be known, that the re- 
plevin is vicontiel, and is a commiſſion to 
give the ſheriff authority to gage deliverance 
of the beaſts, and therefore there is no day 
given to the defendant by this writ. But on 


105 
F. N. B. 68. E. 


* 


Raſt. Ent. 
570. à. 


Reg 81. 


this commiſſion the ſheriff makes out a pre- 


cept to deliver the beaſts, and alſo an attach- 
ment to the defendant to appear at the next 
court day. — So if it be by plaint, the precept 
Is made to the bailiff to deliver the beaſts, 
and to attach the defendant. And the. rea- 
ſon why an attachment is the fiſt proceſs, is, 
that replevin complaining of a tortious tak- 

= ing, 
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Ing, is in nature of a treſpaſs; and there an 
attachment per plegios is the firſt procels, 
left the defendant ſhould eſcape. | 


But if the ſheriff do not execute the reple. 
vin, then an alias goes out, in which there 
may be a vel cauſam nobis ſigniſices; and the 
reaſon is, that the plaintiff being, deprived of 
the uſe of his beaſts, which he is obliged to 
ſuſtain in the pound, the law allows that he 
ſhould in the alias inſert the third procels; 
becauſe though the officer, as a defaulter, is 
not anſwerable for not executing meſne pro- 
ceſs, till after two defaults; yet, becauſe the 
beaſts may be eloigned, the withernam may 
iſſue on the ſecond proceſs, and- the cauſam 
nobis ſignifices, be put in the alias. And this 
alias 1s returnable into the king's bench or 
common pleas. In the common pleas, be- 
caufe it is a civil plea; and in the king's 
bench, becauſe it is in the nature of a treſ. 
paſs. It is alſo returnable into chancery, be- 
cauſe he may have a wwithernam thence upon 
an elongata, ſince there is another originah 
viz. a pluries, which is yet to be iſſued out 
of that court. 4 


If there 15 ack cauſam nebis fi gniſfces, it is 
only vicontiel, as the firſt writ, In the plu- 
ries they muſt put in the clauſe, vel cauſan 
nobis ſigniſices, be cauſe there have been two 
neglects already in the proceſs.— When the 
pluries iſſues, it has been much diſputed 

| whether the ſheriff's vicontiel power be de- 
26 7:5. termined. And it is ſaid, in one caſe, that 
Replev. pl. 16. ſince the writ is to replevy, vel cauſam ſight- 


Aces, the vicontiel POwWer continues, Bur if 
the 
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the ſheriff does not replevy, then he is to 
ſhew cauſe why he did not; and this 1s ar- 
gued to be the ſenſe of the writ, from the 
disjunctive words contained in it. 


of 


But I take it, that the vicontiel power is Fitz. Abr. abi 


determined by the pluries. 1. Becauſe the 
ſheriff has been twice guilty of neglecting his 
duty, and therefore 1s not to be truſted with 
judicial power, 2. He 1s anſwerable to the 
court how he has obeyed the writ; and 
therefore the court muſt have the writ, to 
ſee whether he has done his duty or nor. 
And if the court be entitled to the writ, to 
ſee whether the officer has done his duty, he 
cannot proceed on the writ, 


[The pluries replevin ſuperſedes the pro- 
ceedings of the ſheriff, and the proceedings 
are upon that writ, and not upon the plaint; 
as they are, when the plea is removed by 


recordari, Ld. Raym. 617.] 


By the pluries there is no day in court, 


either to the plaintiff or defendant, but only 


to the ſheriff in order to fine him for diſ- 


obeying the firſt writ, [But though there 


is neither ſummons nor attachment in the 
Pluries, yet the return of it is a good day in 
court to the parties. And the entry in ſuch 


caſe is, that the defendant attachiatus eft ad 


reſpondendum de placito quas e cepit, &c. for 
though there is no actual attachment, yet 
there is an attachment in conſequence of 
law, the defendant being obliged to appear 


ſupra. 


\ 


upon the peril of a witheruam. Ld. Raym, 


to 
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to appear on the return of the pluries, the 
way to give them day, is as follows, 


If the plaintiff comes into court, and ou. 
lit ſe, at the day on which the ſheriff is to 
ſhew cauſe to that court, why he did not 
execute the firſt vicontiel proceſs, there, as it 
appears by the entries in Raſtal, he ſhall have 
an attachment againſt the defendant, to bring 
him in to anſwer, and this writ gives them 
both a day 1n court, | 


The reaſon is, that replevin is in nature of 
a treſpaſs, and on every treſpaſs the attach- 
ment is the firſt proceſs; and therefore as 
well in the ſheriff's court below, as in the 
court above, the plaintiff may have an at- 
tachment in the firſt proceſs, and if the de- 
fendant does not appear, and ulla bona be 


returned, then on the ſtatute 25 E. 3. c. 17. 


they may have a capias and proceſs of out- 
lawry. - But at common law, there was only 
a diſtreſs infinite; becauſe the re was no fine 
to the king on the replevin; unleſs where 
the elongata or claim of property was returned 
by the ſheriff; for theſe being contempts of 
the king's proceſs, there was a fine at com- 
mon law, and therefore a capias in the com- 
mon proceſs came in by the ſtatute, 


But if the defendant comes in at the 
day the ſheriff has in court, he cannot de- 
mand the plaintiff, becauſe the plaintiff has 


given the defendant no day in court; and 


if the defendant hath no day, he cannot 
demand the plaintiff under the peril of 3 


nonſuit; and therefore the method is - 
the 


4 "3 Oo” eo bid GS =*A4 


againſt pledges, —beaſt for beaſt. 
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the defendant to have a ſpecial writ to warn 
the plaintiff to come into court and proſe- 


1c 


cute his plaint, which is in nature of a 


venire; and if the plaintiff does not come 
into court at the return of ſuch writ, then 


he ſhall be nonſuited, and the pledges 


amerced. In the ſame manner where there 
is a vitious Pore, that gives the defendant 


F. N. B. 69. 
M. 


no day in court; yet the record being re- 


moved, the court proceeds on the firſt writ; 
and on ſuch writ if the defendant appears, 
the plaintiff is not demandable, becauſe 
there is no day given to the defendant, 
but he has a ſpecial writ to warn the 


laintiff to come in and proſecute, and if - 


the plaintiff does not on ſuch writ ap- 
pear, he is nonſuited. 


IV. Of the proceſs where the goods are 
eloigned; and herein of the writ of wither- 
nam. 


Withernam is derived from the Saxon 
words weder (other) and naam (diſtreſs) ſig- 
nifving another diſtreſs, inſtead of the for- 
mer, which was eloigned. Velitum namium 
fignifies a / forbidden diſtreſs; and therefore 
though a diſtreſs were originally lawful, yet 
if it be detained againſt the replevin, it is 
vetitum namium and unlawful, 


The withernam is part of the lex talionis, 


2 Inſt. 140, 1. 


Syelm. de 
eerbis namium ef 
Detitum nantium. 


which as it prevailed in the caſes of maihem, 


where the judgment of old was in this king- 
dom, —eye for eye, and tooth for tooth, — ſo 
was it in the caſe of taking and detaining 


Withernam 


Reg, 32, 


THE LAW OF REPLEVINS. 


Witbernam was two-fold. | 
In the county below ; and 
In the courts above. 


1. In the county below, though the ſhe. 
riff's bailiff returned that the beaſts were 
eloigned, yet the withernam did not 1MME- 
DIATELY go, becauſe the defendant was not 
to loſe his own beaſts on the return of a 
bailiff, againſt whom, if the return were 
falſe, he could have no ſatisfaction.— There- 


fore in fuch cafe, there was an inqueſt of 


office holden by the ſheriff, to fee whether 
the beaſts where found to be eloigned or 
not ; and if the beaſts were found eloigned, 
then there iſſued a withernam, for the eloign- 
ment found by the jury, ſecundum legen 
talionis. 


2. In the courts above, the withernam is 
awarded on the elonugata returned. For the 
king's miniſter having returned, that the 
beaſts were eloigned, ſo that he could not 
do execution, there is a proper ground to 
award this proceſs — 


Firſt, becauſe the ſheriff is liable for a 
falſe return, who is a perſon ſufficient to 
anſwer the party. Secondly, becauſe the- 
ſheriff's return is ſuppoſed to be true till 
the contrary appears. And there is no miſ- 
chief to the defendant in this caſe, ſince 
on producing the cattle which he has taken, 
he may have his beaſts again; and there- 
fore it was proper ſuch a writ ſhould 

90 
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go out ſecundum legent talicnis, on the ſhe- 


riff's return, without any inqueſt, rather 
than the plaintiff ſhould want his cat- 


tle, and his huſbandry ſtand ſtill in the 
mean time. 8 | 


's 


This writ lieth where a man takes the F. N. B. 23. 


goods or cattle of another man, and the 
party ſueth a replevin by writ, and an alias 
and pluries; and upon the pluries the ſhe- 
riff doth return, that the cattle or goods 
are eloigned, Sc. then this writ of wither- 
nam ſhall iſſue out of the court where the 
pluries is returned ;—returnable in the king's 


bench or common pleas. And the form of 


the writ is ſuch: 


&« Rex vic. Linc. ſalutem. Quum pluries 


tibi præceperimus, quod juſte, &c. A. averia 
ſua gue B. Fc. vel cauſam, Ic. quare man- 
datum noſtrum, pluries tibi inde directum, ex- 
equi noluiſti vel non potuiſti; ac iu nobis 
fignificaveris, quod poſtquam prædictus B. ave- 
ria prædicti A. cepit in comitatu tuo, ea fu- 
gavit de comitatu pradifo in comitatum B. 
per quod ea eidem A. replegiare non potuiſti; 
nos malitiæ ipfius B. obviare volentes in bac 
parte, libi præcipimus quod averia prædicti 
B. in ballivd tud inventd, fine dilatione capias 
in withernam, & ea detineas, donec eidem A. 
averia ſua predifta ſecundum legem & con- 


ſuetudinem regni noftri replegiare poſſis, juxta 


tenorem mandatorum noſtrorum prædictorum, 
prius tibi, &c.” | 


«© George the Third, Sc. To the ſheriff 
of Sc. greeting: Whereas we have often 
; com- 
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alias, as it is ſaid is returnable into chan- 
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commanded you that juſtly, Sc. to A. TE 
| beaſt, which B. Sc. or the reaſon, &.. 


wherefore you would not or could not exe. 


cute our command hereupon often directed 


to you; and you have ſignified to us that 
after the aforeſaid B. the beaſts of the 
aforeſaid 4. had taken in your county, he 


drove them out of the aforeſaid county into 


the county of B. by reaſon whereof you 
could not replevy them to the ſaid 4 
We, being deſirous to prevent the miſchie- 
vous de ſign of the ſaid B. in this behalf, do 
command you, that without delay you take 
in withernam the beaſts of the aforeſaid B. 
found in your bailiwick, and detain them 


until you are able to replevy to the ſaid 


A. his beaſts aforeſaid according to the 
law and cuſtom of our realm, and purſuant 
to the tenor of our commands aforeſaid, be- 
fore to you, Cc.“ 


But this writ does not lie upon fug- 
geſtion only that the beaſts are eloigned, by 
reaſon whereof the ſheriff cannot replevy 
them, Sc. for this being an award /ecur- 
dum legem talionis, cannot be on a furmiſe, 
but only be where the eloignment 1s found 


by inqueſt below, or returned above, by * 


proper officer. 


And this writ ſhall not iſſue out of chan- 
cery, unleſs elongata be returned into that 
court upon the alias, c. for the elongais 
being the foundation of the wwitbernan, 
wherever the elongata is returned, there the 
withernam muſt be awarded ; and ſince the 


cer), 


THE LAW OF REPLEVINS: 114; 


cery, the withernam mult thence iſſve. 4 DD 
though it goes out from thence, it is re- | | 
turnable into one of the benches, becauſe 
it gives the defendant day thereon. to pro- 
ceed ; for ſince the defendant's goods are 
taken ſecundum legem talionis, he muſt have 
2 day given to diſpute the legality of ſuch 
ing dan has 7 „ 


— 2 — 


%, 
— nee 


\ 


The defendant ſhall» have a day in this P, N. B. 73. 
writ by attachment, and not otherwiſe ; as F-. . | 
if elongata be returned on the pluries reple- 3 3 | 
giari facias, then the writ of withernam has 55 8 CE : 
this clauſe, —© Et ſi querens fecerit, Sc. tunc 
pone defendentem, &c. ad reſpondendum tam 
domino regi de contemptu, quam præfato que- 
renti de captione et injuſtd detentione catallorum 2, 
predifforum.” | 


\ 


« And if the plaintiff ſhall make, &c. 
then put the defendant, &c. to anſwer as 
well the lord the king for the contempt, 
as the aforeſaid plaintiff for the taking and 
unjuſt detention of the aforeſaid cattle.” | 


The attachment: is. put into this writ, be- 
cauſe it is not a vicontiel writ, as the reple- 
vin, but a judicial writ, founded on the ſup- 
poſition of an original unlawful taking; and 
likewiſe of a contempt, by not permitting 
the ſheriff to gage deliverancſe. 


| But it ſeems there had been no ſuch yer 189. 
clauſe in the withernam, if it had been on 44 Af. 18. 
a plaint in the county; for the ſheriff can- 
not upon his plaint puniſh the eloignment, 
as a contempt of the authority of the king, 
ſince it is only a contempt of the procels 

- 1. an 


114 


F. N. B. 73. 


_ m=— 


, 
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attachment for the contempt had been in 
king. 


the cauſe which the ſheriff returneth for 


any delivery of them to the ſaid A. as you 
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of his own court. For the ſame reaſon | it 
ſeems, that if a plaint be removed by recor. 
dari, which gives the parties day in coun, 
the wwithernam ſhall go without ſuch ſpecil 
attachment, to anſwer the contempt of the 
ſheriff's court below. But if the replevin 
had been by writ, and ſuch writ had been 
removed by pone, and the ſheriff had re. 
turned an eloignment, there it ſeems the 


the withernam, becauſe there the plaintif 
had been attached for his conterapt to the 


The writ of withernam ought to reheark 
which he cannot replevy ; as to ſay, 


. fc poſtquam predifius B. catalla vel ave 
ria illa cepit, catalla vel averia illa (aut lo- 
vem vel equum illum) elongavit extra bal. 
livam tuam, ita quod nullam deliberationen 
inde, eidem A. facere potuiſti, ficut nobis Ag. 
nificaſti, Sc. Nos tibi præcipimus quod ca- 
talla vel averia, &c. predicti B. fine dilati 
one cap” in withernam, et ea detineas dom 
og A. Sc.“ 


« And after the aforeſaid B. hed taken 
the cattle. or beaſts, he eloigned the cattle 
or beaſts, (or ox or horſe) aforeſaid out of 
your bailiwick, ſo that you could not make 


have ſignified to us, &c. We command 
you that without delay you take in wwitber- 


nam the cattle or beaſts, Sc. of the _ 
| al 


- 


THE LAW OF REPLEVINS: 115 
ſaid B. and them detain until to the ſaid 


A Sc.“ 


And there are very many cauſes that the Reg. 32. 
ſheriff may return upon the plur ies, where 
fore he cannot replevy, whereof divers of _ 
them do appear in the Regiſter, which may 
be leen there. 


by 


And if the ſheriff return upon the Pluries f f. v. B. 74. 
replevin, that he hath ſent unto the bailiff © 
of the liberty, who hath return of writs, 
and that the bailiff hath given anſwer, that 
he cannot execute the writ, becauſe he can- 
not have a view of the cattle or goods 
which were taken ; then the court in which 
ſuch return 1s made, ſhall award a writ 'of 
withernam directed unto the ſheriff; and 
the ſheriff ſhall thereupon make his pre- 
cept unto the bailiff of the liberty ; and if the 
balliff of the liberty doth not make a re- 
turn thereof unto the ſheriff, then the ſhe- 
riff ſhall return the whole matter in court, 
and thereupon the court ſhall award a wait 
of witbernam, and a non omittas with the 
OE and the form of the writ wal be 
luc 4 0 


« Rex vic. B. ſalut'. Cw plur S. [; 
ibi, vel non potuiſti 2 ac R. de C. belliv' liber- 
tat” de J. cui return brev' naſtr babere feciſti, 
tibi reſponderit, quod executionem brevis illius 
facere non potuit, Sc. ſicut tu nobis fi gniſi- 
cafii ; per quod tibi Pr eceperimus, quod averia 
Predifii B. in ballivd tud fine dil'one caperes 
in withernam, et ea detineres donec eidem A. 
averia ſua, Sc. vel cauſam nobis ſigniſicares, 

12 | Sc. ac 
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B 


Stat. Marlb. 
e. 21. Weſtm. 
1. c. 17. 


fied to us; wherefore we commanded you, 


it, Sc. and take, Sc. in withernam until, &c. 
purſuant, Sc. Witneſs, Sc., 


And if 2a man's cattle be diſtrained, and 
ſheriff}, for which the ſheriff makes a precept 


he cannot replevy the cattle, becauſe they 
are eloigned, or that he cannot have view 


THE LAW OF REPLEVINS. 


Sc. ac tu nobis returnaveris, qnod idem R. 
balliv. libertat. pred. cui return. c. babere 
feciſti, nullum tibi inde dedit reſponſ”. Jili 
precipimus, quod non omittas propter liberta! 
prædictam, quin eam ingrediaris, et cafins 
Sc. in withernam, donec, Cc. juxta, G. 


7,7” | 


ce George the Third, Sc. To the ſheriff ol 
Sc. greeting: Whereas many times, &. 
[© until or could not execute, Sc.] And 
R. of C. bailiff of the liberty of J. whom 
you have made to have the return of our 
writ, hath anſwered you that he could not 
execute that writ, Fe. as you have ſigni- 


that you ſhould without delay take i vi- 
thernam the beaſts of the aforeſaid B. in 
your bailiwick, and them detain until to 
the ſame A. his beaſts, Fc. or ſhould ſig- 
nify to us the reaſon, &c. why you could 
not; and you have returned to us, that 
the ſame R. bailiff of the liberty aforeſaid, 
whom you have made to have the return, 
Sc. gave you no anſwer thereupon. We 
command you, that you do not omit by reaſon 
of the aforeſaid liberty, but that you enter 


he ſue a replevin, by plaint made unto the 


to the bailiff to replevy them, and the bai- 
Iiff return at the next county court, that 


of 
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of the cattle; then the ſheriff in the ſame 
county court, ought to make enquiry, if it 
be true which is returned; and if it be fo 
found by the jury, then the ſheriff, ex officio, 
ſhall make a precept unto his bailiffs in the 
nature of a withernam, to take as many 
cattle of the other party. 


[This precept muſt be in writing, and Date. Sher. 
not by word only; becauſe it is in nature #37 
of a ſecond execution of the award of the 
county court, and therefore not like the 
plaint in replevin, which, for the ſudden- 
neſs of the thing, may be verbal only. 
But in the Regiſter it is ſaid that the ſheriff Reg. 82. 
is not bound to make ſuch precept without 
a writ. ] | | | 


And if the ſheriff make ſuch precept, 
to take the other's cattle in witbernam, and 
the bailiff will not execute the writ, then 
the party may have a ſpecial writ out of 
the chancery, directed unto the ſheriff, com- 
manding him to do witbernam, and to do 
execution of the firſt judgment; and the 
writ ſhall be ſuch : ? 


© Rex vic. c. Monſtr' nobis A. quod cum 
B. et C. averia predifi A. cepiſſent et injuſte 
detinuiſſent, idemg; A coram te proſecutus fu- 
et, pro averiis prædictis fibi, ſecundum legem 
et conſuetud. regui noſtri, replegiandis; ac licet 
per J. ballivum tuum, quem ad averia prædicta 
prediffo A. repleg' miſiſti, teſtatum fuerit, es 
per inquiſitionem (prout moris eſt) in pleno com” 
tuo factum compertum, quod idem Balliv viſum 
de eiſdem averiis habere non potuit, ad eadem 


13 prefat” 
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mſtri repleg polſint; idem tamen A. executionen 


noſtri, et juxta conſideration predifiam, Cc. — 


of the aforeſaid A. and the ſame A. before 


was atteſted by J. your bailiff, whom you ſent 
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præfat A. replegiand” ; per quod in pleno com 
tuo conſideratum Futt, quod averia pradif B. 
et C. in ballivd lud caperentur in withernam, 
et detinerentur quouſq; eidem A. averia ſug 

ællicta ſecundum legem et conſuetud regni 


conſiderationis prædictæ nondum aſſecutus ft, 
ad damnum ipſius A. non modicum et gr avamen; 
et quia prafato A. ſubvenire volumus in hic 
parte, tibi præcipimus quod f fi ita fit, averia 
prædictorum B. et C. cap” in withernam, et ec 
detineas, quonſq; eidem A. averia ſua predif 
repleg poſſis, ſecundum legem et conſuetud regu 


ce George the Third, &c. To the ſheriffof 
Sc. A. hath ſhewn to us, that whereas g. 
and C. took and unjuſtly detained the beafts 


you proſecuted for the beaſts aforeſaid to be 
replevied to him, according to the law and 
cuſtom of our realm; and although it 


to replevy the beaſts aforeſaid for the afore- 
ſaid A. and the fact found by inquiſition (as 
uſual) in your full county, that the ſame 
bailiff could not have a view of the ſame 
beaſts in order to replevy the fame to the 
aforeſaid 4. whereupon in your full county it 
was conſidered, that the beaſts of the afore- 
faid B. and C. in your bailiwick ſhould be 
taken in withernam and detained until to the 
fame A. his beaſts aforeſaid, according to 
the law and cuſtom of our realm, ſhould be 
teplevied; yet the ſame A. hitherto hath. not 
obtained execution of the conſideration afore- 


ſaid, to the no ſmall damage and — 
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of the faid A. and becauſe we are willing to 


aſſiſt the aforeſaid A. in this behalf, we com- 


mand you, that if it be ſo, you take in wi- 
;bernam the beaſts of the aforeſaid B. and C. 
and them detain until you are able to replevy 
to the ſame A. his beaſts aforeſaid, according 
to the law and cuſtom of our realm, and 
purſuant to the conſideration aforeſaid, &c,”_ 


[This is a writ de executione judicii, and Reg. 23. 4 


therefore recites the award of the county- 
court as a judgment: fed quære; for, in a 


caſe reported by Salteld, the court denied Salk. 582. 


that a wwithernam, is an execution, for that 


cannot be before judgment; and they held 


it to be only a meſne proceſs. But in this 
writ, there is no attachment for contempt 
againſt the defendant; . becauſe the proceed- 
ing was not by the king. And this writ 
ſeems to be deſigned to prevent the ſheriff's 
ſleeping upon the judgment of wwithernam in 
his own court; for though it be not return- 
able into any of the king's courts, yet the 
king's writs are always to be obeyed, and an 
attachment lies upon the ſheriff's diſobe- 
dience, ] | 
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And by this writ it appears, that the ſheriff F. v. B. 74. E. 


may award wit hernam, on replevin ſued by F. 4 48. 


plaint, if it be found by inqueſt in the county, 
that the cattle are eloigned, according to the 
bailiff's return, &c. But upon the withernam 
awarded in the county, if the bailiff do re- 
turn that the other party hath not any thing, 
Sc. he ſhall have an alias and a plaries, and 
lo infinite; and he hath no other remedy 
there, becauſe no capias lies but in the king's 


I 4 „ 


courts. 
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But upon a withernam returned in the 
king's bench or common pleas, if the ſherif 
do return that the party hath not any thing, 
Sc. there a capias ſhall be awarded againk 
him, and exigent and proceſs of outlawry, 


In replevin ſued by writ, if at the Plurin 
returnable the ſheriff doth return, quod ave. 
ria elongata ſunt, &c. and the defendant ap- 
pears, the plaintiff ſhall not have a wither. 
nam; becauſe the defendant appears at the 
day when the ſheriff. returns the pluries; 
which 1s a voluntary appearance, fince there 
is no day given him; therefore he has time 
to purge his contempt, by gaging deliver- 
ance of the cattle. But if he doth not gage 


deliverance of the cattle, it ſeems they may 
either award a wwitherna;n, or commit him 


for his contempt. 


And if the defendant's cattle be taken in 
Withernam, they ſhall not be delivered to 
the plaintiff, but the ſheriff ſhall keep them 
quouſgue, Sc. and the fame appears by the 
words of the writ. But it is ſaid that its 
the uſage in the king's bench, that they ſhall 


be delivered unto the plaintiff; by which it 
ſeems that the form of the writ of wwithernen, 


there is different from that in the Regiſter. 


This 1s a point that has been ſeveral times 
controverted, and ſome of the clerks made 
the diſtinction between the practice of the 
king's bench and common pleas; but the 
true diſtinction is between the OR1GINAL and 
. JEDICIAL writ of withernam; by the former 
the ſheriff is to take et ea detinere donec eiden, 

Sc. which 


W dos md Aa Ut, oat pd 89T-w 
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he Se. which obliges the ſheriff to detain the 
if Bl beaſts in his own cuſtody ; but in the judicial 
2, vithernam the words are, capias in withernam, 
et ſalvo et ſecure cuftodiri facias, donec, &c. 
which is to be interpreted, that he muſt de- 
liver them to the plaintiff upon good ſecu- 


kept. | | | 8 


The reaſon of the difference is this, that 
on the vicontiel writ below, where it was 
found that the beaſts were eloigned, the 
award of taking the defendant's beaſts could 


even an execution in the ſheriff's court was 
no more than levying a pain, to make the 


they could not execute the ſentence of that 
court, by changing the property, or deli ver- 
ing it over to the ſuitor, but by levying pains 
to make them perform it. And when the 
return of elougata is made into chancery, the 
withernam goes out as a vicontiel proceſs, and 
is conceived in the ſame manner as it is be- 
low; and therefore in the writ de executione 
faciendd i in withernam, there 1s no return into 


WO NO OF." OF: - = 


dicial proceſs, and there the courts, who 
can alter the property, have made it_ſecun- 
dum legem talionis, viz. that the defendant's 


make uſe of them, until his own are reſtored. 


And it was ſaid to be the practice of the 
king's bench, becauſe that was the court 
where 


rity, for that is making them to be  afely | 


be only quou/que he gaged deliverance; for 


party perform the ſentence of that court; for 


| returned | into the king's bench or common 8. 


pleas, there the withernam goes out as a ju- 1 Co. 75: 
Dyer 1 ge 


goods ſhall be delivered to the plaintiff to | 


5 
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the king's courts. But where the elongata i is Raf. 702. 4. 
Co. Ent. 613. 
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Fitz. Abr. tit. 
Gage, Deliver- 


ance, pl. 8. 


25 E. 3. 47. 


Fitz. Abr. tit. 
Gage, Deliver- 


: ances pl. 8. 
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where the lex talionis, in caſe of murder and 
maibem, firſt ſettled the Practice, — 


Where the ſheriff in his county levie 
goods of the plaintiff in withernam, after 4 
return hath been awarded on a nonſuit, if he 
doth not deliver them to the defendant, he 
ſhall have an action againſt the ſheriff. 


on a vecerding the plaintiff declares, and 
the defendant avows; the plaintiff prays the 
defendant may gage deliverance, and the 
defendant pleads that part of the beaſts: were 
delivered, and the other dead through the 
plaintiff's default; to this the plaintiff replies, 


| that he commenced a replevin by plaint, 


Raſt. Ent. 701. 


b. 
35 H. 6. 47. 


Stat. Marlb. 
c. 3. 2 Inft, 


145. 
Dalt. Sher. 


435 


that the ſheriff made deliverance, and took 
{ecurity to have return, or the valve; that 
he was nonſuit in replevin, and on this the 
plaintiff took from him 205. on a withernan, 
and of this he would have the defendant gage 
deliverance; and it was inſiſted that it ought 


to be delivered by the defendant, becauſe he 


had avowed the taking, and that the defend- 
ant might have an action againſt the ſheriff: 
but in order to have deliverance, the plain- 
tiff was forced to take iſſue, that the ſheriff 
delivered the 205. to the defendant. 


The writ of withernam is ad reſpondendum 
tam domino regt de conlempiu, quam parti dt 
damno et injurid; fer to eloign the goods was 
to ſtop the replevin, and hinder the plaintifi 
from purſuing his juſt right, for which he 
was fineable to the king. 


9 on the it ben the ſheriff returns that 
the defendant hath no goods, a capias _ 
| 5 


3 


nd proceſs of outlawry; and this was at 
ommon Jaw, both in the writ of withernam 
ind the writ de proprietate probandd be- 
auſe, on both theſe writs, a contempt is 
uppoſed and appears againſt the defendant 
by the return of the ſheriff; and therefore 
he party is fineable for his contempt: and 
herever there was a fine for the king, a 
apias lay at common law, as it did for a 
reſpaſs vi et armis, where there was a fine 
or the king. The 25 E. 3. c. 17. gives the 
apias in replevin as meſne proceſs; but 
his capias does not lie in the ſheriff's court, 
for it is given as in account, which was al- 
ways in the king's courts, on the ſheriff's re- 
turn of nulla bona upon the attachment. 


Where the retorn' habend' is awarded for 
the defendant, withernam, capias, and pro- 
ceſs of outlawry lies againſt the plaintiff, be- 
cauſe there likewiſe is a contempt againſt 
the king. „ OM 


And here we muſt take notice, that the 2 It. 106. 
ſtatute of Marlb. c. 4. which ſays, that 

Nullus de cetero faciat ducere diſtrictiones quas 

fecerit extra com in qud capte fuerint, et fi, 

Oc. puniatur per redemption” veluti de re fatid 

contra pacem, and gives a fine to. the king 

upon an eloignment returned by the ſheriff 

in the king's court, is but in affirmance of 

the common law, RE 


If the ſheriff return that the diſtreſs is 
eloigned, ſo that he cannot deliver them 
upon the replevin, or upon the retorno ha- 
bendo, the withernam goes; for where it ap- 
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7. x. B. 74. FL. In a replevin at the pluries returnable, if 
the ſheriff doth return uod averia elongat 
ſunt, &c. and the defendant doth appear, 


F. N. B. 74. E. 


30 E. 3. 9. 


LC. Raym. 614. 


Carth. 287. 


7 H. As 23. 


THE LAW OF REPLEVINS. 


pears there cannot be a delivery made of the 
ſame, the law commands an equivalent i. 
cundum legem talionis. ES | 


and plead that he did not diſtrain them, the 
plaintiff ſhall not have 4withernam. And þ 
if the defendant at the pluries returned, ap. 
pear and plead that the cattle were dead in 
the default of the plaintiff, the plaintiff ſhal 
not have witheruam; for if he did not take 
them, or if the cattle be dead by the default 
of the plaintiff, then, ſecundum legem talionis, 
he ought not to have the defendant's cattle; 
and therefore, while this is in iſſue, no 
withernam ought to be awarded, 


And if in replevin withernam is awarded, 
and afterwards the defendant avows the 
taking as his proper goods, or for a he- 
riot; or denies the taking; the plaintiff 
ſhall gage deliverance of the withernam ; 
for the withernam ought not to have been 
awarded. But the defendant ſhall not gage 
deliverance of the goods taken, ſince he 
claims them as his own. And though the 
defendant might have come in pais and 
claimed property, yet, whenever he claims, 
it 1s ſufficient to ſtop the deliverance. 


If withernam be taken, and afterwards the 
defendant comes into court and makes conu- 
ſance as bailiff to J. S. and prays aid of him, 


who joins in aid, the defendant ſhall have 


deliverance of the beaſts in withernam ; for 
| i 
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t belongs to the lord to make deliverance 
of the firſt beaſts, and not the bailiff; be- 
cauſe the bailiff took them only as a ſervant, 
and therefore his cattle ought not to be taken . 
as a compenſation for the maſter's not re- P. | 
ſtoring the diſtreſs, | 8 | | 


he 


[The defendant in replevin avowed for 2 Leon. 174. ; 


2 | | 
o anage feaſant, and had judgment for a re- I 
b. turn and damages; the court awarded a 


retorno habendo, the ſheriff returned elongata, 
and in conſequence a wwithernam iſſued; up- 
on this, the plaintiff came into court, and 
tepdered the damages aſſeſſed by the jury, 
and prayed à ſtay of the *withernam, which 
was granted by the court, on the plaintiff's 
paying a ſmall fine for his contemmpt. 


And in another caſe, where the plaintiffs Cro- Eliz. 163. 
cattle had been taken on a withernam, which 6: ol 
iſſued under ſimilar circumſtances, the plain- 

tiff ſatisfied the defendant his damages, and 

then prayed a writ of reſtitution of his cat- 

tle; upon which the court adjudged, that 

though the cattle were not repleviſable, yet 

that, upon ſatisfaction, they ſhould be re- 

ſtored to the plaintiff by a writ of reſtity- 

tion; and this they declared to be the uſual 

courle os: 3 | 


/ 


And the defendant in ſome caſes ſhall have F. N. B. 74. F. 

2 withernam againſt the plaintiff; as if the? 

| defendant has a return awarded for him, 

and he ſueth a writ de retorno habendo, and 

the ſheriff return upon the pluries, quad 

averia elongata ſunt, Sc. he ſhall have a 

ſire facias againſt the pledges, according 

to | 
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40 hs ſtatute of Meſim. 2. c. 2. and if they 


SH. 5. 7 
Fitz. Abr. tit. 
Proceſs, 115. 


nam; inaſmuch as you muſt ſhew it impoſſi- 


11 H. 4. 10. 


F. N. B. 74. A. 
the defendant, and afterwards the defen- 


dant claims property, and the parties are 
at iſſue; the plaintiff gages deliverance of 
the wit hernam, and a writ iſſues for him to 
make deliverance accordingly; the ſheriff 


Bro. Abr. tit. 
Wicthernam, 


Pl. 5. 


ant may have a withernam. preſencly, for it 


the ſtatute of Weſtm. 2. c. 2. that gives pled- 
ges de retorno habendo, it be neceſſary to ſue 


can, by the lex talionis, come at the goods 
of the plaintiff. But it ſeems the better 
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have. nothing, then he ſhall have 07 ay, 
Againſt the plaintiff, of the plaintiff's catth, 
But 1 in one caſe, it was held, that the avoy. 
was at * common law. 215 

| SLAG it has been doubted, 8 on 
out a. ſcire facias, and to have a nibil return 


ed, before you can have a capias in wither- 


ble to have the cattle returned, before you 


opinion, that the ſtature only gives him 


another ſecurity and remedy by /cire facias 


againſt the pledges, and does not take away 


nor alter the remedy given by the com- 
mon law. 


In replevin, withernam is awarded againſt 


returns elongata, on which withernam is 
awarded againſt the plaintiff, and upon 1 


returned, a capias iſſues; then the iſſue 1s 


found for the plaintiff, upon which he has 


judgment. — Now upon the return of the pu- 


ries againſt the plaintiff, the defendant prays 
an exigent. againſt him, -& hbabuit; and by 
Thirwit the defendant ſhall recover damages 


for the detaining of the witbernam in this 


action. 


2 2 —— — pum, Cary 


THE LAW OF REPLEVINS, 


gion. The reaſon is, that as ſoon as the 
defendant claimed property, the Fthernam 
beaſts were detained unjuſtly by the plain- 
tiff, and the ſubſequent verdict, though found 
for the plaintiff, did not make the detainer, 
which was in itſelf. unlawful, lawful ex po? 
fag; for the plaintiff could not detain beaſts 


the thing replevied as his own property, 
and not as a diſtreſs. The withernam pro- 
ceeds on the ſuppoſition that the original 
taking was a diſtreſs, and it the firſt beaſts 
had been the defendant's, they ought not 
to have been removed out of his poſſeſſion, 
much leſs ought other beaſts to have been 
taken in witbernam..:; oo OOO 


Per Danby and Moyle, the defendant ſhall 
recover damages in withernam, on an elon- 


127 


in withernam, when the deſendant claimed. 


35 H. 6. 47. 


gata returned on a writ de retorno habendo ; 


becauſe, if the rectorzo hahendo be, entirely 
to right the defendant, damages muſt be re- 
coverable in caſe, the beaſts be eloigned. 
Others were of a different opinion; and 
held that it is only a judicial writ to cauſe 
the beaſts to be returned. But the better 
opinion is, that he ſhall have pAMaczs; 
becauſe by the eloignment he is deprived 
of the benefit and uſe of the beaſts, which 
he ought to have, been immediately put in 
poſſeſſion of, in. purſuance of the judgment. 


If the plaintiff be nonſuit, he may have 


Dyer 41. 


Dyer id. 


a ſecond deliverance preſently, and this ſhall 


cond deliverance granted, the ſheriff ought 


be a ſuperſedeas to the retorno habendo. And 
if the retorno habendo be ſued after the ſe- 


to 
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wit hernam, but of the beaſts firſt taken; and 


he makes his plaint or count, of the beaſts 
delivered in withernam, it is not good. The 
reaſon is before given, for the ſecond de- 


Weſtm. 1. c. 
17. 


Offic. Bre v. 
tit. Withernam. 


make him appear. And when the defend- 


and gaged deliverance of the beaſts; and 


THE LAW OF REPLEVINS. 


to execyte the ſecond deliverance. Ang 
this prevents the miſchief of the wither 
againſt the plaintiff. = . 


A. brings a replevin againſt B. and has de 
liverance, and after is nonſuit, and a e 
turn is awarded to B. And upon this, an 
elongata being returned, B. has the beaſt 
of A. in withernam,—In this caſe, if the 
plaint was firſt in the county court, and re 
moved into C. B. the ſecond deliverance 
muſt not be ſued of the beaſts delivered in 


the defendant ſhall be put to gage deliver- 
ance of the withernam ( quod nota); and yet 
the plaintiff himſelf & poſſeſſed of the beaſts 


for the taking of which he complains; and if 


FF LT ] To, weak  *' 


liverance is a judicial writ appointed by 
ſtatute, and therefore muſt in all points 
purſue the record out. of which it iſſues. 
And the plaintiff cannot declare on the 
withernam, for this is the award of the 
court upon his eloigning the cattle; and if 
he is injured by the return of the ſheriff, 
he has his action againſt him. 


If the withernam be awarded againſt the 
defendant, on behalf of the plaintiff, © 
meſne proceſs, the ſheriff may take the beaſts 
of the defendant to any value, as a pain to 


ant comes in, he will be fined in court, 
and. committed till he has paid that fine, 


then 


If on the withernam awarded againſt the g H. 6. 42. 
defendant, nulla bona be returned, a capias : 
iſſues againſt the defendant, and on that 
capias if the defendant be taken, he ſhall 


— * | 
| 

THE LAW OF REPLEVINS. * 19 | | 

den he can have his own goods reſtored " 

that were taken in withernam, and inter- | 

plead with the plaintiff, - And here he can- o 

not plead that either he did not eloign, or 1 

that the beaſts were dead in pound; for 9 

that is contrary to the elongata returned by = 

the ſheriff, and not to be denied; but if it | | 

be falſe, he has remedy againft the ſheriff : {| 

for his falſe return. „„ 1 

[But the defendant, as appears before, 14. Raym. un 
in may plead aon cepit, after the return of elon- $33 36 l 
and gata; and the reaſon is, becauſe the ſheriff ; Ws 
- muſt either return geliberari fect, elongata, * | 
Yell or that no perſon came to ſhew him the WW: 
its cattle ; but he cannot return that they were | 
il not taken, for that goes to the point of wn 15 
is the writ, which the defendant is to falſiß _ 
he and not the ſheriff. The ſheriff muſt ne- = vi 14 
e. ceſſarlly return elongata where he cannot | 1 
make deliverance; and therefore it ſhould Wo. 
WF ſeem that no action lies againſt the ſheriff 1 
bor ſuch return, as being falſe. And for BEI 
1e the ſame reaſon, becauſe the return of elon- 1 
ca was unavoidable, it ſhall not conclude a8 

. the defendant from pleading non cepit.] (a) 1 

i 


14 
4 
q +! 
q 
WW. 4 
1 
i 
4 
1 
4 
| 
: 
{ 


VVV 


(2) But in an homine replegiaudo, a return of elongu- 
fur precludes the defendant from pleading aon cepit, be- 
Cauſe the writ is for the body of the party, and that as 
the liberty of man was to be favoured next to his 
life, nothing can be pleaded till the body is brought in, 
dxiun. 61, 62. | „„ 


130 


| Reg. $3, &c. 
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Co. Lit. 145. 


Dalt. Sher. 
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writ. 
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be in cuſtody until he has paid. the fine, 
and likewiſe gaged deliverance; and if he 
be not taken, they proceed to proceſs of 
outlawry. 


V. Of the writ de proprictate probandd. | 


If che replevin be either by plaint or by 
writ, and the defendant claims property, 


the ſheriff's power to replevy the beaſts is | 


at a ſtop; becauſe, the defendant claiming 
the beaſts as his own, the ſheriff cannot re- 


deliver that property to the plaintiff which 


is Claimed by the defendant; and therefore 
if the replevin be by plaint, the juriſdiction 
is at an end by ſuch claim, till the plaintiff 
purchaſes the writ de proprietate probandd; 


becauſe no controverſy of property can be 
determined in the county court without the 


king's writ. 


On the purchaſing of this writ an inqueſt 
of office is holden; and if on ſuch inqueſt 
the property be found for the plaintiff, the 
ſheriff is to make deliverance ; but the de- 
fendant may remove it by recordart, and 
put in his plea of property above, and it 


| ſhall be determined by a verdict. But if 


the inqueſt of office find for the defendant, 


there 1s an end of the replevin by plaint, 


becauſe the property is found for the de- 
fendant, and ſo no re-deliverance can be 


made. by the ſheriff. But the plaintiff may 


bring a new replevin by writ, for what 1s 
done on the plaint is no bar, nor has it 
any concern with the proceedings upon the 


If 


THE LAW OF REPLEVINS. 

If the replevin were by original writ, 
and the defendant claims property, .the 
ſheriff cannot make deliverance any more 
than he could upon the plaint, and there- 
fore the ſheriff in ſuch caſe returns ſuch 
claim of property on the cauſam nobis ſigni- 
fees (on the alias or pluries replevin,) as a 
cauſe why he cannot execute the writ; and 
on this return of the ſheriff, the writ de 
proprietate probanda iſſues, that the plaintiff 
may not want his beaſts in the mean time ; 
and, if the property be found for the plain- 
tiff, orders a re-deliverance to the plaintiff, 
and gives the defendant a day in court. 
And the plaintiff may not only declare on 
the unjuſt caption, but on the ſubſequent 
injuſtice of the defendant, in claiming the 
goods as his own; and here the defendanc 
may likewiſe ſet up his claim of property, 
and try it by verdict, where the matter will 
be determined under peril of an attaint.— 
But if this claim be found againſt the de- 
fendant on the inqueſt of office below, he 
is ſubject to a fine for his falſe claim of 
property, whereby he has ſtopped the courſe 
of replevin by hindrance of the deliverance 
of the goods, which is a contempt of the 
court, and ſubjects him to a fine; as like- 
wiſe to damages to the party, who wants 
his goods in the mean time. The defen- 
dant muſt appear in proper. perſon to an- 
lwer his fine to the king, but after pay- 
ment of the fine he may appear by attor- 
ney ; but until payment of the fine, he inuſt 
plead in perſon, | | 


But if the verdict be found for the de- Brev. Jus. 


fendant in the writ de proprietate probanda, ©” 
— there 
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Fitz. Abr. tit. 
Propr. Prob. 


pl. 5. 


Co. Lit. 14 5. | 
11 F. 4. 4. 


Bro. Jud. 137. 
Theſ. Bre v. 
170. 


and 2 Keb. 441. Co. Litt. 145. b. n. 1. 13th, edition. 
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there is an end of the replevin, as well by 
writ as by plaint; for the ſheriff is not by 
the writ de proprietate probandd to deliver 
the goods to the plaintiff, unleſs the jury 
find them to be the plaintiff's. And if the 
defendant has the goods and poſſeſſes them 
as his own, they cannot proceed in an ac- 


tion, which ſuppoſes the goods to be re-de. 


livered to the plaintiff, But if the plaintiff 
has any right to them, ſince the poſſeſſion 
by the inqueſt is eſtabliſhed on the fide of 
the defendant, the plaintiff cannot get back 
his poſſeſſion of the goods, until he has eſta- 
bliſhed his right in an action of law for 


the ſame; and therefore he may bring his 


action of detinue, trover, or treſpaſs, for re- 
covering the goods, but cannot continue his 
action, whereby the poſſeſſion ſhould be de- 


livered to him. 


A bailiff cannot claim property BELO 
when the ſheriff comes to make replevin; 
becauſe being only ſervant to another, in 
whoſe right he has taken the goods, he 
cannot ſay they are his own, and therefore 
cannot hinder the ſheriff from detiverisg 
the goods according to the command of the 


writ, as the proprietor might (4). For 


though a man by claiming property may 
prevent his own goods being delivered, yet 
he cannot hinder other people's goods, be- 


(a) This is explained to be intended only in reſpect 
to the county court ; for in the king's bench the bailif 
13 not liable to a fine; and therefore it has been held 
that there one may make conuſance and claim property 
by a bailiff. Adj. in Hampſlead v. Oldham. 1 Lev. 90. 


cauſe 
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cauſe the ſheriff cannot hear any ſtranger 
interpoſe againſt his obeying the king's writ. 
Bur the owner himſelf ſhews a juſt cauſe 
why the goods ſhould not be delivered 
until further enquiry. Yet the bailiff ABovR 
may plead property in a ſtranger; for this 
is a ſufficient. reaſon to excuſe him from da- 
mages, ſince he has not taken the plaintiff's 
goods from him. 


VI. Of the proceſs "TY removing the 
cauſe out of the inferior court. 


Since the e is vicintiel, and de- 


terminable in the inferior court, where the 


ſuitors are judges both of the law and the 
fact; —and- ſince the ſuitors are not awed 
by the peril of an attaint, nor the matter 
of law determined without danger of falſe 


lity;—the law hath appointed two writs to 
remove ſuch cauſes out of inſerior courts 
into the ſuperior, and thoſe are the yOu and 
recor dari. | 


The pone is when the proceeding is by 
wRIT of replevin; for when a writ of re- 
plevin iſſues, and it is returned out of the 
county court, THAT gives the judges above 
authority to proceed thereon, whether the 
proceeding below be recorded or not: for 
the judges want no record from below when 
they have the king's writ with them. : 


But the recordari is to wy the proceed- 
ings, and when recorded, to return them 
into the king's bench or . pleas, So 


K $ 


that 


1 Lev. 90. 


judgment, from their ignorance or partia- 


2 Inſt. 339. 
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that it gives authority to record thoſe pro. 
ceedings, that were not of record before, 
therefore, if the replevin were by plaint, it 
it muſt be removed by recordari, becauſe 
the courts muſt have their authority by pro- 


ceedings returned of record. 


b We ſhall conſider each of them ſeparately, 


I. Of the Pore. 


If the replevin be removed out of the 
county court into the common pleas, the 
writ of pone ſhall be as follows: 


th Rex vic Linc ſalutem. Pone, ad petili- 
onem petentis, coram fuſticiariis noftris apud 
* (tali die) loquelam que oft in com tus 
per breve noſtrum, inter A. & B. de averiis 


ipſius A. captis & injuſte detentis, ut dicitur, 


& ſummoneas per bonos ng ne bg pred. B. 
quod. tunc fit ibi, prefato A. inde reſponſurus, 
& habeas ibi ſummonitores & hoc breve. — 

« George the Third, Sc. To the ſheriff of, 
c. greeting: at the petition of the plain- 
tiff, put before our juſtices at Weſtminſter 
(ſuch a day) the plaint which is in your 
county by our writ between A. and B. of the 
beaſts of ſaid 4. taken and unjuſtly detained, 
as is ſaid, and ſummon by good ſummoners 


the clad B. that he be then there to 


anſwer the aforeſaid A. hereof, and have 
there the ſummoners and this writ.” _ 


And if it be removed into the king's 


bench, then the writ 1s ſuch: 


cc Rex, 
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« Rex, Sc. Pone, ad pelitionem petentis, 
toram nobis ubicungue tunc fuerimus in Anglid, 
lquelam, Fc. —““ George the Third, Sc. 
At the petition of the plaintiff, put before us 
whereſoever we ſhall then be in . 
che plaint, Cc.“ 


The reaſon why the defendant is ſum- 
moned in this writ is, that he being already 
attached in the court below, and having ap- 
peared, it is preſumed he would have come 
in upon the ſummons; and when he hath 
appeared below to avow his diſtreſs, it 1s 
not to be ſuppoſed that the caption is an 
unlawful caption, on which he ſhould be 
attached; and therefore, when the plea is 
removed, the entry is, quod defendens * 
monitus fuit ad * 
The plaintiff may remove the plea out of 37% f. 
the county court, either by pone or recordari, 
without cauſe ſhewn, for it is his own delay; 
but the defendant cannot remove it without 
cauſe ſnewn; for, ſince it is in delay of the 
plaintiff, a juſt cauſe _ to appear upon 
record for ſuch removal. 


There are 3 1 of removal at Reg. 34. 
common law; as if either party were related In. —_ Mm 
to the lord or ſheriff, &c. But the ſtat. of 
Weſt. 2. c. 2. hath added one cauſe, and 
that is, if the defendant diſtrain for cuſtoms 
and ſervices, and the plaintiff pretend to be 
out of his fee; for by this means the plaintiff 
recovered his beaſts, and drove the lord to 
his writ of cuſtoms and ſervices, whereby the 
lords were often diſpoſſeſſed of their diſtreſ- 
ſes; and therefore this ſtatute provided that 
luch defendant ſhould, upon ſuch pretence of 

K 4 the 


B. 90. A. 


rior courts, and try the tenure in this action, 
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the 8 remove the plea 1 into the ſupe. 


Ane che cauſe of removal is inſerted } In 
the writ, after the 70e thereof, in this 
manner. | 5 


. Quia C. clericus D. vicecomitis, prædidi 
gui frequenter in abſentid vicecomitis illius 
tenet placita ejuſdem comitatus, eft cen 1/angui. 
neus be A. propter quod idem vicecomes 
favet iſſi A. in lequel preditid, ut dicitur, 
at executio iſtius brevis, ht cauſa , fit vera et 
præd B. petit, et aliter non.” —* Becauſe C. 
clerk of D. the ſheriff aforeſaid, who fre. 
quently” in the abſence of that ſheriff holds 

lleas of the ſame county, is a-kin to the 
aforcſaid A. wherefore the ſame ſheriff fa- 


vours the aforeſaid A. in the plaint afore- 


ſaid, as is ſaid, let this writ. be executed if 
the cauſe be true, and the aforeſaid B. re- 
quires it, and otherwiſe not.” 


Or thus: e Quia pred” B. cepit averis 
pred. in feodo ſuo pro conſuetudinibus et fer- 
vitiis ſili debitis, ut dicitur, fiat executio, Cc. 
(ut ſupra ) —© Becauſe the aforeſaid B. took 
the beaſts aforeſaid in his fee for cuſtoms 
and fervices due to him, 28 is faid, Jer, exe 


| cution, Sc. as above.“ 


Or thus: Puig pred” B. clamat pred A, 
eſſe nativum ſuum, et ed occafione aſſerit averia 
pred” eſſe ſua propria, propter quod loquela ills 
in comitatu deduci non debet, ut dicitur, fiat ex- 
ecutio, c. (ut ſupra.” J—c Becauſe the 
aforeſaid B. claims the aforeſaid 4. to be his 
villain, and upon that account aſſerts the 
beaſts aforeſaid to be his own, wherefore 
that plaint ovght not to be carried on - 

2 the 


8 1 i. -——> 3 
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the county, as js ſaid, let execution, Q. 
5 above. ff 76 
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And the | ſheriff cannot return that the 7 k. 6. 33. 


10 Ed. 2. 


cauſe is not true. But notwithſtanding the A 2 


ſaid cauſes, the defendant may avow for 515. 


20 Ed. 3. 


damage feaſant ; for the cauſe of removal is Aro 130. 


no material part of the writ, nor is it traver- 
fable, and therefore the defendant may juſ- 
tfy the taking and detention of the diſtreſs 
in any other manner, 


But if either plaintiff or defendant re- . N. B. 50. A. 


move the ſuit out of the LorD's couRT, 
they ought to ſhew cauſe, becauſe they 
ſhould not ouſt the lord's court of the pro- 
fits of ſuch juriſdiction, without apparent 
reaſon, 


And it ſeems that ſuch cauſes uſed anci- 
ently to be examined, before ſych writs 
were granted. So in Chancery they uſed to 
examine the cauſe of action before the grant- 
ing of original writs; but this in both caſes 
is now neglected, and ſuch writs iſſue of 
courſe, 5 


And the cauſe of removal out of the lord's r. N. B. 50. a 
court ſhall be ſhewn in this manner: Reg. 84. b. 


* Quia prediftus abbas eft dominus curiæ 
de C. in qua loquela illa pendet per retornum 
brevis noſtri, propter quod idem A. in loquela 
præd in eadem curia juftitiam conſequi non po- 
teſt, ut dicitur, fiat executio, &c.” Becauſe 


| the aforeſaid abbot is lord of the court of 


C. in which that plaint hangs. by the return 
of our writ, wherefore the ſame A. cannot 
obtain juſtice in the plaint aforeſaid in the 
lame court, as is ſaid, let execution, 6c.” 


Or 
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Or thus: © Quia J. Ballivas K. archiegj 


copi Cantuar curiæ ſuæ de N. coram quo l. 
guela illa pendet, per retornum brevis noſtri 
eddem curid implacitatur per pred. B. de qu. 
dam debito 20 marcarum, coram Pref. juſtic. 
ariis noftris per breve noſtrum, Propter qul 
idem ballidus in odium ipſius B. favet is l 
in loqueld ſud pred”, ut dicitur, fiat executiq, 
&c,”—<©< Becauſe J. bailiff of K. archbiſhq 
of Canterbury, of his court of N. befor 
whom that plaint hangs, by the return d 
our writ in the ſame, is impleaded by the 
| aforeſaid B. of a certain debt of 20 marks, 
1 before our juſtices aforeſaid by our vrt, 
by reaſon whereof the ſame bailiff out d 
hatred to the ſaid B. favours the ſaid 4 
in his aforeſaid plaint, as is ſaid, let en. 
ecution, Sc.“ | Ew 


n 


n — — 3 — FAY — 2— my x4 BD 


The former concluſion is proper when the 

plea is removed at the ſuit of the plaintiff; 

but the latter when it is removed at the {uit 
of the defendant. | 


arH.6.co. If the plaint be removed by the defend- 

| F. N. B. 70. A. ant by pone, the plaintiff ſhall be demanded 
| _ at the day in bank, under the peril of a non- 
| ſuir, and if he make default, a return ſhall 
be awarded and no proceſs ; but if the plain- 

tiff appear, and the defendant make default, 

a diſtringas ſhall iſſue, and on nulla bona re- 

turned, then a capias and proceſs of out- 

lawry. So if the plaint be removed by port 

or recordari by the plaintiff, there if he make 

default he ſhall be nonſuit; and if the de- 

fendant make default, then ſhall iſſue a pon! 

Der vadios, and fo proceſs of outlawry. 


By 
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By this it appears that whenever the de- 
fendant hath day in court by the writ, there 
the plaintiff 1s demandable under peril of 
a nonſuit ; and the reaſon is, that when the 
plaintiff brings in the defendant, he ought to 
attend himſelf; and when the defendant is 
brought into the court below, and removes 


court above, and the plaintiff, having put in 
pledges of proſecution, ought to follow the 
writ; ſo that wherever day is given, there 
the defendant may demand the plaintiff, un- 
der peril of a nonſuit. But where day is 
given to the defendant by the writ, there no 
judgment can be given againſt him till he 
appears, for that would be to give judgment 
parte inauditd; and therefore though he him- 
ſelf removes the plaint by recordari, whereby 
he gives himſelf a day in the ſuperior court, 


carry on the proceſs to make him appear, 
though he has appeared in the court below, 
ſince ſuch appearance does not give autho- 
rity. to the court above to proceed, unleſs 
he has firſt appeared there. But there is 
judgment of nonſuit againſt the plaintiff 
if he does not appear, for his non-appear- 
ance is not proſecuting his plaint, which is a 
nonſuit. 


ris ipſius captis, Cc. and ſays præ fato B. 
where it ſhould be pr fat A. The plain- 
tiff's counſel prayed damages, for that other- 
wiſe the plaintiff had no remedy ; for the 

. pon. 


the plea into the court above, he thereby 
gives himſelf and the plaintiff a day in the 


yet if he do not appear at the day, they muſt 


Pone (at the ſuit of the defendant) Ioquelam 3 H. 6. 2. 
que eft in comitatu tuo, inter A. & B. de ave- — B. 69. M. 
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32 E. FR 14. 
1 H. 6. 2. 
AIs. 266 
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pone is abated, and ſo the court is withoy 
warrant: yet it ſhall not be remanded, fy 
the county court and the courts above an 
the courts of the king; and a new pore doth 
not lie, becauſe the plaint is here. On the 
other hand it was faid, that a pore or record 
13 but to remove the plaint, ſo that whe 


the plaint is removed, the pone or recordar 


F. N. J. 69. M. 
Note. 

1 R. 3. 4. 

7 E. 4. 23. 


CE. 3. 55. 

$ E. 3. 71. 
Cro. El. 5473s 
Moor 30. 
Eras | 


F. N. B. 70. B. 


ſhall never abate, for that the court is poſ 
feſſed of the plaint; but yer the plaintiff hat 
not a day in court, becauſe ſuch writ, ng 
being good, cannot give the plaintiff or dt. 
fendant a day; therefore the court may malt 
a ſpecial writ to the ſheriff to warn the plain. 
tiff to purſue the plaint; and fo it was Cone 
in this caſe. OI” 1 
n pe 
The gat is well removed, ' although the 


- pone bear date before the plaint entered. 80 


if the plaint be removed by certiorari, where 
it ought to be by pore or recordari. So if on 
plaint be removed where another ovght to} 


have been. Or where there is a a variance be 
tween the Plaint and the writ. | 


1. Of the writ of Recordvi 


When the plaint is in the county, and the 
replevin fued there without writ, then if the 
plaintiff or defendant will remove it, Iv 
ought to ſue a writ of recordari, out of the 
chancery, directed unto the ſheriff; and the 
writ mall be ſuch: A 


= @ Rex" dic Line Ab Freebies tits, 
quod in pleno com tuo recordari facias loqueia 
uz eft in eodem com fine brevi noſtro, inter A. 


8. de averiis inf ius A. captis & injuffe d 


tentis, 
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rentis, ut dicitur, & recordum llud habeas 
ram juſticiariis naſtris apud Weſt,” (tali die) 
c. ſub figillo tuo & ſigillis quatuor legalium 
ilitum ejuſd com ex illis qui record. ill. 
interfuerunt; & partibus eundem diem prefi- 
ras, quod tunc fint ibi, in loquela illd, prout 
ſuſtum fuerit proceſſuri; & habeas ibi nomina 
red quatuor militum, & hoc breve. Teſte, 


T4t . 


Gr. Fiat executio iſtius brevis, fi pred. A. 


boc petat, & aliter non. — George the Third, 
Sc. To the ſheriff of, &c. greeting: We 


command you that you cauſe to be recorded 


in your full county the plaint which is in the 
ſame county, without our writ, between A. 


and B. of the beaſts of the ſaid A. taken and 
unjuſtly detained, as 1s ſaid, and have that 


record before our juſtices at Meſtminſter (ſuch. 


a day, Fc.) under your ſeal and the ſeals of 


four lawful knights of the ſame county. of 


thoſe who were preſent at the recording it, 


and prefix the ſame. day to the parties that 


they be then there, to proceed in that. plaint 


according to juſtice, and have there the 


names of the ſaid four knights and this 
writ, Witneſs, Sc. Let this writ be exe- 
cuted if the aforeſaid A. requires it, and other- 
wiſe not.“ 


The words ut dicitur are only inſerted 


when the writ is brought by a common 
perſon, and not when it is brought by the 


king, 
And by this writ it appeareth that. the 


plaintiff may remove the plaint by recordari, 


without any - cauſe put in the writ; but the 


deſendant cannot remove the plaint without 


38 Ed. 3. 31 . 


F. N. B. 70. B. 


ſhewing 
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ſhewing cauſe in the writ, as is before ſaid 
upon the pore, And the cauſes for the de- 
fendant ought to be ſuch. 


* Ouia pred” B. placitando in com* pred 
aſſerit ſe averia pred' cepiſſe in ſeparali ſob 
quo, ut in damno ſuo ibidem, in quo quiden 
ſolo præd A. clamat communiam paſturæ, ut 
dicitur; que quidem loquela, eo quod tangit 
liberum tenementum (ut prædictum eſt) in 
eodem com ſecundum legem & conſuetudinen 
regni noſtri fine brevi noſtro placitari non de- 
bet. Fiat executio iſtius brevis (fi cauſa ſit 
vera) & pred. B. hoc petat, & aliter non.“ 
—< Becauſe the aforeſaid B. in pleading in the 
county aforeſaid, aſſerts that he took in his 
ſeparate ſoil the beaſts aforeſaid, as in his da- 

mage there, in which foil the aforeſaid 4. 
claims common of paſture, as is ſaid, which 
plaint inaſmuch as it concerns the freehold 
(as is aforeſaid) ſhould not be pleaded in the 
ſame county, according to the law and cuſ- 
tom of our realm, without our writ. Let 
this writ be executed (if the cauſe be true) 
and the aforeſaid B. requires it, and other- 
wile not.” 


ew” vx. _"_”?zz_@M—wens — ya... Yy., vw ¾ 


— — — _—  -. 


12 H. 4. 27. If the plea be removed out of the court of 
Mich. 50 Ed. Je 5 - . L ; 8 
ws. the lord, (in ancient demeſne, ut videtur) 
Fitz. Abr. tit. the cauſe is traverſable; contra, if out of the 
Cauſe de remover 2 « . 
lea, pl. 10. court of the king. And if the cauſe be in- 
F, N. B. 70. B. ſufficient, or none at all, yet the parol ſhall 
Note. . . . „ 
not be remanded; otherwiſe if in ancient 
demeſne; for, upon a recordari out of an- 
cient demeſne, the plea is wholly upon the 
cauſe, and therefore the plaintiff may be 
nonſuit in ſuch recordari; but if it be out of 
* | | any 
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y other court, the plea is upon the mere 
matter, and therefore the plaintiff cannot be 
nonſuit upon the recordari, but it muſt be in 
the action; the reaſon is, becauſe ancient de- 
meſne is a Privilege going with the ſoil 
(och manors being anciently compoſed of 
the king's huſbandmen), and the pleas can- 
not thence be removed without cauſe, be- 
cauſe it would alter the condition of the ſoil, 
o be impleaded in the king's courts, with- 
out ſuch real cauſe made out. 
Beaſts were taken in D. in the county of 29 £4 3: 2% 
Wits, (which was within the precincts a 
the honour of Walling ford in the county of 
Berks), and were driven into the county of 
perks, (where the caſtle and court of the 
bonour of Falling ford was) and there the 
pantiff had deliverance without writ; the 
ttendant ſued a recordari to the ſheriff of 
berks, quia diftrixit in feodo, and the plain- 
af came, but the defendant made default; 
ad it was adjudged: 1. That the parol was 
well removed, notwithſtanding the taking 
ks in another county. 2. That proceſs of 
wtlawry did not lie here without a default 
of the defendant, as it does in replevin. 
} That yet if he came in by proceſs of out- 
wry, he ſhould be put to anſwer, 4. That 
e might avow damage feaſant, notwithſtand- 
ns this ſpecial cauſe aſſigned. 


— 
z 
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And if a replevin be ſued by plaint, in the p. x. B. 70.2. 
court of any other lord, than in the county 
court before the ſheriff, then the recordari, 
which is ſued by the plaintiff or defendant, 
ſhall 
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mall be directed unto che ſheriff; and th 
writ ſhall be thus: 8 


« Rex vic Line ſalutem. Præcipimus jijj 
quod aſſumplis tecum quatuor diſcretis & liga. 
libus militibus de com' tuo in proprid per. 
fond tud accedas ad curiam W. de C. & iy 
ld plend curid recordari facias loquelam que 
t in eddem curid fine brevi noſtro, &c. » 
recordum illud habeas ſub ſigillo tuo & ſegilli 
guatuor legalium hominum ejuſdem curiæ qui 

record. ill. interfuerint, & partibus, &c, (ut 
- fupra) quia pred. A. eff ballivus pred. W. 
N de C. curiæ ſue pred. & tenet placita eu 
b | dem curiæ, & judex in ſud cauſa eſſe non di. 
| bet. — George the Third, Sc. To the ſherif 
of, Cc. greeting: We command you that 
you take with you four diſcreet and lawful 
knights of your county, and go in your own 
proper perſon to the court of . of C. and 
in that full court cauſe to be recorded the 
plaint which is in the ſame court, without 
our writ, Sc. and have that record under 
your ſeal and the ſeals of four lawful men of 
the ſame court, who were preſent at the re- 
- cording it, and to the parties, &c. (as 
above) becauſe the aforeſaid A. is bailiff of 
the aforeſaid V. of C. of his court afore- 
ſaid, and holds the pleas of the ſame court, 
and - ought not to be judge in his own 
caule.” | FEE” ann | | 


[Note, this writ is ſometimes called: 
recordari facias loguelam, and ſometimes an 
accedas ad curiam.] 5 


1 
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If the plea be diſcontinued in the county, F. N. B. 77. 3. 
yer che plaintiff or defendant may remove 
the plaint into the common pleas or king's 
bench by recordari, and it ſhall be good, and 
the plaintiff ſhall declare upon the ſame; and 
the court ſhall hold plea upon the ſame. 
plaint: and therefore if the defendant- be 
without addition in the plaint, he ſhall not | 
have addition in the recordari, although pro- 2 H. f. 6. 
ceſs of outlawry lie thereon. For the plea is . N. BY; Df 

a . | MIME: i — F.n-B71: A 

not held on a writ, but a plaint only, and Note. 
ſo not within the intent of the Rat. of 1 H. 5. 
{ 5. which ſpeaks only of writs original, c. 


2 g r 1 g 1 RT = \ = _ 
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And if the plaint be continued, and iſſue 
joined, in the county court, yet nothing ſhall 
be removed but the plaint; and therefore in 
the court above, the plaintiff is to declare de 
novo, The reaſon is, that the pore and re- 
cordari give the defendant a day in the court 
above; and when at common law the plain- 
tiff and defendant appeared at the day, the 
plaintiff counted and declared, and the de- 
fendant avowed ore tenus, that the court 
might know the cauſe. of complaint; and 
being in a new court, it was all to be re- 
hearſed, in order that they might underſtand 
it. And this the rather, becauſe, being a 
ſuperior court, they were not bound by any 
deciſion made on the proceedings below. 

This could be no inconvenience in replevin 

at common law, where the plaintiff might 
bring his replevin 7o7ies quoties; and where 
when the defendant removed it, and gave 
another day, it was upon cauſe ſhewn of in- 
ability or partiality in the courts below. 


5 [But 


n 


— r 2 „ St 
ICS 5 9 — SD, © 
„ „ WY Gora net 
* - ©, 0958 9 * LT 
V - „ „ o 


l — 
_— 
5 l 2 — on er 
PARISON SIS: WAIT ie 
——— bs 
— = 


— — A 
+ 


% - 


: 
: ; 
: 
: 
: 4 
+ BK 
+ 
: 
. 
: 
: 0 
1 
* 
: 
z 
* 
k 
; 1 
5 
mn 
* 
y 
: N 
* 
. =y 
i 8 
' 8 
| 4 
10 
/ * 
* 
* 
15 
+ BB 
/ 1 
: N 
1 
if 
\ 4 ald 1 
a! 1 
1 N 1 
' BW 
= 4 
| 8 4 
1 
' 1 
$1 : 
1 
F { 4 
4 1 
: | N 
= 
. 
— HY "4 
: MM l 
: n +4 F 
a | | 
, * 
/ bY 
: 404 2 
455 2 | 
t -Þ 
; i 
j f 
: N l 
1 + 
= 
' 
i | 
19 4 
47 N 
: 
N 
1 N 
11 a 
& 
: 4 
= 
| "nn ” 
= 
= 
. _— 
: L £ 
| 7 
y 
2 * 
: 1 
q 
. = . 
[If 
* 
111 
p 
: | 
: | 
: 
0 1 
[1 


— 3 


: P OF TED ona: 


146 THE LAW OF REPLEVINS, 


[But yet, to ſome purpoſes, the Court are 
made judges of the whole proceedings, on 
the removal of the plaint by recordari; and 

therefore, if a withernam be awarded in the 
court below, the plaintiff ſhall gage deliver. 
ance in the court above. 21 H. 6. 40.] 


And not only on a pone or recordari is the 
court to take no notice of any pleadings or 
proceedings but what are rehearſed or re. 
corded before them; but even on a hate 
corpus, which 1s a writ of liberty, the plain- 
tiff muſt follow the body of the priſoner, and 
declare againſt him de novo; for the court 
cannot take notice of the pleadings rehearſe! 
before inferior judges, which do not come 
up before them, but by writ of falſe judg- 
ment, where the court is not of record ;—or 
by writ of error, where it is;—and therefore 
1 they have nothing to do with their proceed- 
| ings until judgment is given. | 


But where they have the body of the de- 
fendant, the plaintiff may. proceed originally 
againſt him. So in pore, where they have 
the original writ, they may proceed originally 
1 | upon it. And the recordari makes the plaint 
. of record; for the ſtatute of Maribr which 
gives the plaint provides, in the firſt chapter, 
that all complaints of diſtreſſes ſhall come 
into the courts of the king; which gives the 
King's courts authority to record ſuch plaint 
as was in the county. The words are, E 
præterea, quidam eorum ſe per miniſtros domini 
regis juſticiari non permittant, nec ſuſtinean! 
quod per ipſos liberentur diſtrictiones, 2 

| auibori- 


court, 2 Bur. 1151. 
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proviſum eft, concordatum et conceſſum quod 


tam majores. quam minores juſticiam habeant 


recipiant in curia domini regis, & nullus de 
cetero ultiones aut diſtrictiones faciat per volun- 
tatem ſuam abſq”; confideratione curiæ domini, 
forte damnum vel injuria fibi fiat unde 
amendas habere voluerit de aliquo vicino ſuo, 
five majore five minore. | 


By this ſtatute it appears, that the plaint, 


though given for expedition before the ſhe- 


riff, may at any time be removed and re- 


corded in the court of the king. [It has 
even been adjudged, thar the delivery of a 
recordari to the clerk of a county court, after 
an interlocutory and before final judgment, 
is a ſtay of all further proceedings in that 


And when the plaint is removed by re- 
cordari, the court above will award a capias 
on the defendant's default, though no ſuch 
proceſs could have iſſued in the court below. 
3 H. 6. 55. But it is otherwiſe of a fuſticies, 
for on that no capias lies, even in the court 
above. 4 Inſt. 266.] | | 


In a recordari to remove a record out of 36 H. 6. 
F. N. B. 70. B. 


ancient demeſne, the writ ſhall ſay /oquelam 
et proceſſum, and not recordum; yet the form 


of the regiſter in the recordari, as before ſaid, 


is et recordum illud habeas. 


In the ſheriff or lord's court, and in an- 
cient demeſne, in all replevins, the plaint is 


called Joquela, becauſe it is not a record, as 


3 1 
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it is in their court; but in the accedas ad 


9 H. 6. 58. 
34 H. 6. 42. 
contra. 


F. N. B. 71. C. 


Reg. 6, 7. 


giſter there is a recordari on a foreign 


are in a court of record, it is not a /oquela, 
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curiam, the tranſmiſſion of the plaint by the 
king's writ, under the ſeals of four of the 
ſuitors, in the preſence of the ſheriff and four 
knights, is called @ record, becauſe it is ſent 
to be a record in the courts above. 


Where by recordari the record was te. 
moved by the ſheriff out of the. court of 
chancery at Canterbury, it was ſaid, that the 
court of Canterbury might have refuſed to 
obey the writ; for being a court of record by 
commiſſion, the plea ought not to be re- 
moved by recordari, but by habeas corpus 
cum cauſa, or certiorari, And it was held, 
that inaſmuch as the plea was come hithet 
without warrant, all was void, and that 
therefore the court could not remand it, for 
the record remained at Canterbury; and if no 
proceeding there according to the ſuit of that 
court, it was diſcontinued. Yet in the re- 


voucher out of Cheſter. 


The reaſon is, becauſe the recordari is to 
return a logquela, and when the proceedings 


but a RECORD 1n 1ts own nature in the court 
below.—Again, the recordari ſuppoſes a par- 
tiality in the court below, whieh cannot be 
ſuppoſed in a court of record, acting under 
the king's commiſſion. Nor have the ſupe- 
rior courts any inherent right, to judge of 
what any other inferior court of the king is 
poſſeſſed of, until it comes before them by 
habeas corpus cum cauſa, or by — 

| 3 : 
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The habeas corpus is the WRIT OF LIBERTY; 
and the law hath that tenderneſs for the li- 
berty of a man, that when any perſon is 
impriſoned, he may purchaſe that writ to 


any ſuperior court; and if any of theſe courts 


ſee cauſe on the return to diſcharge him, he 
ſhall be freed. Hence it is, that the body 
muſt be ſent, and the cauſe of impriſonment 
muſt be ſent with it. "ARS RR 


A certiorari is to return the proceedings 
on another ground. All inferior, courts are 
of definite and bounded authority, and cannot 
award execution out of the diſtrit; there- 
fore, leſt juſtice ſhould fail, proceſs of cer- 
tiorari goes to remove the record into the 


upper courts. And both theſe ways have 


been uſed to give juriſdiction to the upper 


The certiorari coming to remove a record 


on ſuppoſition that inferior juriſdictions may 


exceed their bounds, they muſt ſend the re- 
cord in the condition it was when the certio- 
rari came to them; but it ſtops their pro- 
ceedings, from the time they receive it. 


If a record be removed out of a court of 


record by recordari, it cometh in without 


warrant, and the court ſhall not hold plea 
thereof. But if a record cometh in court 
without a warrant, the party may ſue a writ 
directed unto the juſtices, that they may 


proceed upon that record quod coram vobis 
reſidet. i FIR etl 


The meaning of the diſtinction is this, that 


when a recordari is ſent down to a court of 


13 a record 
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record to remove a replevin there depending, 
— . may L and not . the vit; 


9 14 


court above cannot proceed upon ee of 
another court, as they do in replevin on the 
plaint ſent before them by recordari; and 
therefore there muſt be a writ to give them 
authority to proceed on the record quod coran 
vobis reſidet. But they have an inherent au- 
thority to ſee that other juriſdictions do not 
exceed their limits; and there fore, when they 
ſend a certiorari to remove ſuch record, they 
ought to proceed above on the plaint entered 
F. N. B. 71. D. in the county. [If the recordari facias bear 
date before the plaint was entered in the 
county, ] yet the record is well removed, be- 
cauſe both courts are the courts of the king. 
But if the record be removed out of the 
court of any other lord by ſuch, writ, which 
beareth date before the plaint, it 1s nat good, 
The reaſon is, becauſe the ſheriff's county 
being held or farmed from the king, as im- 

| mediate deputy, the king may remove the 
replevin out of the ſheriff's court into his 
own, without any cauſe ſhewn; and there- 
fore it is not material whether the recordari 
be teſted before the plaint or not: and al- 
though the defendant cannot remove the 
plaint without cauſe, yet this is not to pre- 
vent the ſheriff from being ouſted of his ju- 
riſdiction, but that the plaintiff may not be 


delayed without ; £909 cauſe ſhewn.—But 
where 


"a 4 
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where the record is removed out of the lord's 
court, which has a juriſdiction by grant or 
preſcription, there muſt bg cauſe ſhewn for 
ſuch removal; and ſuch cauſe will be abſurd 
if the accedas ad curiam bears date before the 
laint; for that cannot be a cauſe to ouſt the 
lord of juriſdiction, which was not in being 
at the time of the writ iſſuing. 


VII. Of replevin itſelf, and herein are to 
be conſidered, = 5 


1. For whom, and in what caſes it lies, 
2. The declaration in replevin. 


3. The ſeveral pleas in this action; and 
herein of the avowry, | 


4. Of the judgment in this action, whether 
for the plaintiff or defendant; and herein of 
the writ de retorno babendo, and of the writ of 


ſecond deliverance, 
1. For whom and in what caſes it lies. 


The replevin lies as well for goods in which Bro. Abr. tit. 
I have only a qualified property, as for thoſe on _ _— 
in which 1 have the abſolute property. As Bro. tit. Repl. 
if goods be in my hands, in order to be de- Pod. Plac. 314. 
liyvered over to J. S.,—and J. NM. takes them | 
from me, I may have a replevin againſt 
F. N. to bring back theſe goods into my own 
poſſeſſion; becauſe I have a right to the poſ- 
ſeſſion of theſe againſt every body but J. S. 
and therefore as J. N. is a treſpaſſer for 
violating that poſſeſſion, ſo 1 may qualify | 
ö that 
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that tort. he hath done, b B bringing the re” 
plevin which complains of the unjuſt, raki 
and that J. N. detains them contra wad 
Plegias, 


So it is if cattle be formed to me to ma- 
nure my land; if they be taken out of my 
cuſtody, I may bring replevin for them; 
becauſe during the term I ought to have the 
uſe of them: and therefore the caption and 
detention of them, by any perſon, is unlay- 
ful, wbich is the injury complained of in the 
replevin; or I may have in this caſe. a ſpecial 
replevin, ſetting forth my ſpecial property. 


$ Ro. Abr. 437. If A. takes my goods by the command of 


B. I may take the replevin againſt both; be- 
cauſe in treſpaſs both are principals, and 
equally guilty of the unjuſt caption and 3 
detention. 


1 H. 4. 15. 430. If the lord diſtrains the beaſts of the te- 


Bro. Abr. tit. nant, and the meſne puts his own. beaſts in 


Replev. pl. 14. the pound in lieu of the tenant's, the meſne 
* 22. b. may afterwards have a replevin for his own 


23. a. beaſts, and the lord cannot plead that the 


beaſts. of the tenant, and not of the meſne, 
who is the plaintiff in replevin, were taken: 


becauſe, the tenant having paid his rent to 
the meſne, the meſne is thereby obliged to 


defend the tenant from the lord's diſtreſs. 


But this cannot be done unleſs the meſne be- 
comes party to the ſuit, and be ſubſtituted 
in the place of the tenant. 


By this means, the meſne may ſhew the 


ſervices. performed. to the lord, for which the 


diſtreſs 


THE LAW Or REPLEVINS, 143 


diſtreſs was taken; arid conſequently that the 
tenant ought not to be diſturbed. Hence it 
is, that the writ of meſne is allowed to the 
tenant, to bring in the meſne if he does not 
come in of himſelf; becauſe the tenant being 
2 ſtranger to the tranſactions between the lord 
and the meſne, he cannot defend himſelf 
againſt the lord but by the meſne; and there- 
fore, where the meſne is to take the defence, 
it is but fit he . ſhould be allowed to pledge 
his own cattle, and diſcharge his tenants. 
And the lord hath no prejudice, becauſe there 
is ſtill a good pledge to anſwer his ſervices if 
there be any due. So and for the ſame rea- 
ſon it is, if my leſſor diſtrains my tenant, I 
may put my beaſts in the pound in lieu of 
my tenant's, and then replevy them, as if 
they had been originally taken, 


Several perſons cannot join in one reple- 3 H. 4. 16. 
- | Bro. Abr. tit, 
vin for ſeveral chattels, where the property epi. pl. 12. 
of them is ſeveral; becauſe, where ſeveral Dot. Plac. 315. 
diſtreſſes are taken by the ſame perſon of e 
different men, each hath a ſeveral and par- 
ticular injury done him, if the diſtreſſes be 
unlawful; and therefore they cannot jointly 
complain of an unjuſt caption and detention, 
where the property 1s ſeveral (a). For what 
reaſon have I to complain or to ſeek redreſs 
in my own name, for an injury ſuppoſed to 
be done to another ? 


If beaſts which are feræ nature be reclaim- , go. abr. 440. 


ed by me, and are reſtrained or taken out of — = 
| epl. pl. 64. 
4 | : | | Doct. Plac. 314. 
| (a) But in favour of liberty the law permits two ts 
join in ſuing the writ De homine replegiando. F. N. B. 


66. F. cit. Co. Litt. 145. b. 13th edition. | 
| my 
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Lev. Ent. 152. 
Lutw. 1191. 
Raft. Entr. 275. 
ro. Abr. tit. 
Repl. pl. 22. 


the goods within thoſe limits, and that the 
Hor court which iſſued the execution did. 


Milward v. 


Catfin, 


Bl. 1336. 


| them. 
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my cuſtody, J may have a replevin for them; 
becauſe I have a property in them while they 
continue with me. But this property val 
remains while they are in my poſſeſſion, or 
retain the animum revertendi; and therefore if 
they leave me of themſelves, and another 
takes them while they are out of my poſſeſ. 
ſion, and they have not the animum rever. 
tendi, I cannot have a replevin for them; 
becauſe, in ſuch caſe, I have no n in 


"I NY 8 — cc cbw. _— LAY — a — 


If a ſuperior juriſdiction award an execu- 
tion, it ſeems that no replevin lies for the 
goods taken by the ſheriff by virtue of the 
execution; and if any perſon ſhould pretend 
to take out a replevin, and execute it, the 
court of juſtice would commit them for a 
contempt of their juriſdiction, becauſe by 
every execution the goods are in the cuſtody 
of the law; and the law ought to guard them: 
and it would be troubling the execution 
awarded, if the party on whom the money 
was to be levied, ſhould fetch back the goods 
by a replevin. 'And therefore they conſtrue 
ſuch endeavours, to be a contempt of their 
juriſdiction, and upon that account commit 
the offender. But if any IxrERTOR juriſdic- 
tion iſſues an execution, a replevin will lie 
for the goods taken by that execution; be- 
cauſe the inferior juriſdiction being reſtrained 
within particular limits, the officer who took 
the goods, is obliged to ſhew that he took 


not exceed their mne, in ſuing it. 


When juſtices exceed the ſpecial junk 


diction given to them by a particular wares 
the 
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the goods which have been diſtrained in con- 
ſequence of ſuch exceſs of juriſdiction may be 
replevied, and that too although the court of 
zppeal has confirmed their warrant, As 
where a diſtreſs was taken for a poor's rate 


for lands not in the occupation of the plain- 


if, notwithſtanding the Seſſions on appeal 
had confirmed the rate, the Court held that 
the diſtreſs was repleviſable, becauſe the de- 
termining that a man may be aſſeſſed for 
what he does not occupy, was an exceſs of 
the juriſdiction given by 43 Eliz. c. 2. and 
EEC 55 


Beſides, an inferior court of record can- 
not commit for contempt out of the court. 
Hence it is, that the officer of an inferior 
court, is to ſhew by what authority he took 
the goods. Thus, 1n.a replevin, the de- 


tendant was put to juſtify, by a condemna- f 


tion before a juſtice of peace, for not enter- 
ing ſtrong waters, and a warrant on that for 
levying 20. fine on the plaintiff. [But, in 
a ſubſequent caſe, the Court granted an at- 
tachment againſt the under- ſneriff, for grant- 
ing a replevin of goods, diſtrained on a con- 
viction for deer ſtealing, Sr. 1184.] 


A replevin doth not lie againſt the king, 
where the king is party, nor where the 
taking is in right of the king; and if ſuch 
replevin ſnould he granted, the ſheriff ought 
to forbear to execute it, when he is informed 
the king is party; becauſe all the king's 
debts are of record, he taking nothing bur 
by matter of record; and therefore the cattle 
are ſeized for the king's debts by the levari 


Jacias, 


3 Lev. 204. 
Ayleſbury v. 
ar vy. . 


21: 7. 5. 
Bro. Abr. tit. 
Repl. pl. 33. 
Vide ibid. 
pl. 51. contr. 
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Facias, which is a writ of execution, and con. lv 
ſequently no replevin, lies againſt the king ir 
any more than it does for goods taken in-exc. 
cution at the ſuit of common perſons. 


Bro. Abr. tit. Executors ſhall have replevin for the good BY i! 


Repl. pl. 56. woe Nt Ins et OOSe ; 
Sid. $0. of the teſtator taken in his life-time, becauſe Wt 
. Arundel v. 


| _— the general property is in the executors, and ll 
0 Raf. Ent. the poſſeſſion ought to follow that; and WW r 
| 1 &. Kk. therefore the executor may recover the pol. il: 
i | ſeſſion by this writ of replevin. 5 ˖ 

If the goods of a feme ſole be taken and 
ſhe marries, the huſband alone may ſue the ! 
replevin, becauſe the property is transferred i | 
by the marriage, and veſted abſolutely in the 
huſband, ſo that he may releaſe it; and con- 

 yequently he may have an action in his own 

name to bring back the property. 

0 | 
No. Abr. tit. In replevin for a fow and pigs, the defend. 


Repl. pl. 41. 
Ad. | 


U 


ant, as to the ſow avows damage feaſant, and 
for the pigs pleads non cepit. The jury found 
for the defendant, as to the ſow; and for the 
pigs, they found that the ſow farrowed them 
after ſhe was diftrained, and in the poſſeſſon 
of the defendant. The plaintiff had damages 
for the pigs on this plea of non cepit; becauſe 
the pigs were taken by the defendant as wel 
as the fow, though they were not damage 
feaſant; and therefore the defendant ſhovtd 
have ſet forth the ſpecial matter as to the 
pigs. F 


Ne-. No replevin lies for charters relating to 
rer. + | the inheritance, becauſe the charters arc 
reckoned part thereof, and as ſuch dee 

8 wit 
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xich it to the heir; and not being eſteemed 
in law chattels, are not by law repleviſable. 


157 


A replevin doth not lie for goods taken 2 shon. gr. 
in foreign parts, though afterwards brought Nightingale v. 
Adams. 


& into the realm; becauſe ſuch 2 foreign cap- 
e non might have been juſtifiable according to 
d the law and cuſtom of the place where it was 
nd made, though it may be illegal by our law: 
. nnd therefore ſuch caption ought not to be 
tried here. | | N | 
q If beaſts be taken in one county and carried g. x. B. 69.1. 
e into another, the plaintiff may have his re- Po. Flac. 328. 


plevin in either county; becauſe it is a cap- 
tion in every county where they are taken by 
the defendant. 


he diſtrains the goods of another, becauſe 
this writ is a juſticies to the ſheriff, on which 
he is to hold plea in his county court; and 
therefore no other can intermeddle in the 
execution thereof but the ſheriff, who is to 
preſide over the ſuitors, as judge therein. 


2. Of the declaration in replevin. 


This writ of replevin is always executed R. gr. 21. b. 


by the ſheriff, even in his own cafe, where Bro. Abe. a- 
Reyvl. pl 55+ 


And this is little more than a tranſcript or 
recital of the writ itſelf, But in the declara- 
ton you muſt not only alledge that the de- 
fendant took the beaſts at ſuch a place, but 
alſo you muſt alledge the locus in quo, as in 
quodam loco ibidem vocato, Sc. for it is not 
enough to alledge ſuch a place from whence 


the venue may come; but the place muſt be 
ſo 


Hob. 15. 

Moor 678. 

2 Mod. 199. 
Doct. Plac. 318. 
Bro. Abr. tit. 
Repl. pl. 47. 

2 H. 6. 14. 
Cro. Eliz. 896. 
Ward v. Savil. 
Barn. 353+ 
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Walton v. 
Kerſop, 
M. 8 Geo. 3. 


2 Wilſ. 354. 


Lutw. 1221. 


' Ld. Raym. 332. 
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ſo earTICULaRLY ſpecified, as to give the 


avowant an opportunity to ſhew that he had 
a right to take the goods, in that yarrTicy. 
LAR place; becauſe the right of the caption 


may turn on the place; and in this action, 


the freehold may come in diſpute, And 
therefore it 1s neceſſary to ſpecify the place 
particularly, wherein the beaſts were taken 
which 1s equivalent to the new aſſignment in 
treſpaſs. If the locus in quo be not particu- 
larly ſpecified in the count, the defendant 
may demur SPECIALLY, and ſhew it for 
cauſe ; for the defendant may juſtify the tak- 
ing in that particular place, for cauſes he 
could not have any where-elſe. But if the 
defendant ſhould plead non cepit, the count 
would be good, becauſe then the place can- 
not be material when the defendant denies 


the taking. 


te Where the plaintiff declared for taking 
his cattle at Market Street, and the defendant 
pleaded non cepit modo ef formd, and proved 
the original taking at Hardball, upon proof | 
by the plaintiff that the cattle were 1n the 
defendant's cuſtody at Market Street; —Mr, 
J. Gould at the trial and afterwards upon 
the point, reſerved, the whole Court were 
of opinion that the plaintiff ought to have 
Judgment, becauſe if the defendant took 
them wrongfully at firſt, the wrong was con- 
tinued to any place where the defendant had 
them in his cuſtody, and conſequently that 
the place was well laid in the declaration.“ 


« If the taking is in a common field, it is 


not neceſſary for the plaintiff in his declaration 
93 
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to ew the quantity of acres of which he i is 
ſeiſed therein, or to ſpecify the locus in quo 
any farther than by alledging the name of the 
common field generally, becauſe perhaps the 


On 
n, very {pot of ground where the taking was, 
d may have no name, therefore it 1s ſolficient 


for him to ſhew the name of the whole, as 
he cannot diſtinguiſh it into al 


« The declaration ought to be certain and Aleyn. 33. 
particular in ſetting forth the number and 7 
kinds of cattle or things diftrained, becauſe 
otherwiſe the ſheriff cannot tell how to make 
deliverance if it ſhould be neceſſary; but it c as. 
ſeems that its being certain to a general! „ 
tent is ſufficient, eſpecially if it be Pafter ver- 
dict; and tho' an uncertain deſcription would 
be ill on demurrer, yet an avowry may cure Kempiton v. 
that defect, both parties agreeing what the Tr. 1 6. 1. 
quantum and the nature of the goods are; B. R. 
thus where the declaration was for taking Str. 1015. 
fourteen ſkimmers and ladles, and three large 
pots and covers, the objection that the plain- 
tiff had not diſtinguiſhed in his count how 
many ſkimmers and how many ladles, was 
over-ruled.” 


« But in ſuch caſe the ſheriff may require Bull. N. P. 53, 
the defendant to fſhew him the goods. And it 
would be a good return to ſay, nullus venit 
tx parte de fendentis ad oftendendum bona et 
. 


t 
one, who has ſeveral property: tho' a man 18 1 Vin. = 


may count of ſeveral takings, part at one 373. 
day 


4 Bac. Abr. 387, 


The declaration muſt be ſeveral by every Co. Lite. 145. b. 
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day and place, and part at another day, and 
place, in the ſame declaration.“ 


Bro. Baron and © But beta and feme may be jalded. in the 


* 13 » ns @ tad { —_— — 


Feme, 35. fame declaration for goods diſtrained from 
the feme dum ſola; or the baron may bring 
the replevin alone.” 

Kia. So they may be joined for goods Which 
the wife had as executrix, tho they were 
_ diftrained during the coverture. 

Benk is: Where they are joined in the ſame deck. 


Hardw. 119. ration againſt a defendant for taking the 
1 oods of the huſband and wife, if the de. 
| . avows, it ſhall be intended that the 
taking was before the coverture, and that 

they had then a joint property: and in that 

caſe the taking muſt be laid to be to the di- 

mage of both, becauſe the damage ſurvixes 


z Butw. 125. The writ of replevin is quod cepit averia & 
_ Hy injuſte detinet contra vadios & plegios; to which 
Cs. Ent. 610, Writ the ſheriff returns replegiari fect, There 
— you go on in the replevin only for damages 
for the caption, and then in the count you 
recite the writ in the detinuit, and count in 
the detinuit for damages;—and though the 
writ be taken out in the delinet, yet when 
the ſheriff hath returned replegiari fect upon 
it, that return is a warrant to recite the wilt 
in the detinuit ; for if the writ was recited ! In 
the detinet, and the count was in the detinu!, 
it would be a variance for which the judg- 
ment may be arreſted, or the py 
mig 
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might have demurred. But where the ſhe- 
tiff does not replevy the beaſts, there you 
muſt recite the writ in the delinet, and count 
in the detinet alſo (a) becaule the beaſts are 
not delivered; and there you recover as well 
the value of the beaſts in damages, as da- 
mages for the detention. And this is a 
ſhorter way than to ſue a withernam and cap. 
for a return of the beaſts, | os 


\ 


replevin, and offers to plead non cepit, it 
ſhall ſtay the wwithernam.” 

3. Of the ſeveral pleas to this action, and 
theſe are of four ſorts, _ Pleas in abatement, 
The general iſſue, non cepit. The juſtifica- 
tion; and this of two ſorts, either diſ-affirm- 
ing property in the plaintiff, or admitting it. 
The avowry. | 


As to pleas in abatement. There is a dif- 


ference between pleas in abatement of the 


writ in replevin, and in other actions; for in 
other actions the pleas in abatement go 
merely to the form of the writ; becauſe other 
actions are for debt or damages, in which the 
plaintiff hath no poſſeſſion of the thing itſelf 
until judgment and execution, and therefore 
the pleas in abatement are to the form of 
that writ only, and all pleas to the right are 
in bar of it: but in replevin, the deliveranee 


(a) However, of late years, no action has been 
brought in the detinet, tho? there is much curious learn- 
ing in the old books concerning it. Bull. Ni. Pri. 52. 
Ih edition. | * 
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„ Becauſe if the defendant before the re- * 32. 
turn of the witbernam appears to the writ of 
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of the goods is immediate, ſo that the plain. 
tiff hath the poſſeſſion before the defendant 
can plead thereunto; and therefore, accord. 
ing to the genius of this action, pleas that 
are in abatement, muſt give the defendant 
a TITLE to the return of the beaſts. For it i; 
not enough merely to quaſh the writ, as in 

other caſes, where the defendant is in faty 
quo when the writ is quaſhed;—but in this 
action, that the defendant may be in fat 
quo, he muſt not only ſhew that the vrt 
ought to be quaſhed, but that he ought to 
have a return of the beaſts himſelf, And 
here, the pleas in abatement, differ from the 
pleas in bar only in this; that in abatement 
they do not avow or acknowledge the caption 
and detention, which is the giſt of the action; 
but they muſt go fo far as to entitle the de- 
fendant to a delivery, or elſe they do not 
take away the force and effect of the writ of 
replevin, which is always executed by the 
delivery. b e 


Therefore in this action the defendant may 
plead 'PROPERTY in himſelf in abatement; 
for by ſuch plea he doth not deny, or confeſs, 
and avoid the caption, and therefore it is not 
a a bar; but only ſhews that the plaintiff hati 
not a right to a deliverance ; and by ſhewing 
that, the goods ought to be returned to the 
defendant on ſuch ' abatement, as they were 
before the writ was taken out. But g, 
for it ſeems by the later authorities, that Il 
ſhould be pleaded in baer. 


rities are not pointed out, and the editor, al- 
* ter 
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ter a diligent ſearch, hath not been able to 
find them. There are indeed caſes, 'in which 
the courts have determined, that property in 
the defendant May. be pleaded in BAR, but 
none that EXCLUDE the defendant from plead- 
ing it in ABATEMENT: on the contrary, the 
caſes cited in the margin moſt clearly convey 
the idea, that the defendant in replevin may 
plead property, whether it be in himſelf or 4 
ſtranger, either in abatement OR IN BAR, ac- 
| cording to his election.] | | 


If the defendant pleads property in J. S. a 3 Lev. 92. | 
ſtranger, he may plead it in abatement, and 14. Rm. 984. 
becauſe he ſhews that there is no property Sw__ 
in the plaintiff, and by conſequence that he cum. 443. 
bad no right to a deliverance by this writ, he 5.C- 8. 
ought to have a return without making any 8 
conuſance. 5 5 

If the defendant pleads property in the 
plaintiff and J. S. there the plea is in abate- 
ment of the replevin, as it is in other actions; 
for though it admits a right of deliverance in 
the plaintiff, yet it does not allow it by a 
writ under the preſent form; but gives a bet- 
ter writ to be brought by the plaintiff and 
J. S. - But here the defendant ought to make 
a conuſance; becauſe, this plea not diſ-af- 
firming the property, it leaves a right in the 
plaintiff to have his beaſts, without ſuch co- 
nuſance be made, i a9 04 


As a man may plead in abatement. of the Raf. Eat. 554 
writ, ſo he may of the count; and by abat- 
ing the count he doth in conſequence abate 
tie writ; and there it is pleaded ad narra- 

M 2 tionem 
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tionem && breve: for if a man doth not put. 
ſue his writ by a regular count, his writ in 
conſequence is abated, And therefore if: 
man declare of a caption in Blackacre, and 
cio. Eliz. 372 the defendant pleads in abatement of the 
os. Cal 203: COUNT, that he took them in 'Whiteacre, abjy 
Repl. pl. 31. 43; Boc that he took them in Blackacre, this wil 
Vent. 127. abate the count, under THAT form, By 
Carth. 239, then he muſt go over and make conuſance; 
1d. Raym. becauſe, not diſ-affirming the plaintiffs title 
to the beaſts, he leaves the plaintiff a right 
to retain. But this conuſance is not traverſ. 
able where it is ' pleaded in abatement; be- 
cauſe the plaintiff muſt maintain the form of 
his own count without falling on the title of the 
defendant; and if the plaintiff ſhould join iſſue 
on the traverſe in the plea of abatement, and 
traverſe the conuſance alſo, it would be dou- 
ble; which would be bad upon ſpecial de. 
murrer; and if the plaintiff traverſed the co- 
nuſance only, it would be a diſcontinuance of 
the plea in abatement, 
But if a juſtification for damage feaſant had 
been pleaded in bar, there the caption and 
detention, according to the form of the vrt, 
is acknowledged. And therefore there the 
plaintiff may traverſe the title of the defend- 
ant; becauſe the defendant having acknov- 
ledged the caption and detention according 
to the form of the count, he hath put him- 
ſelf on the ſtrength of his own title. So in 
Def. Plac. 316. the caſe of time, if the plaintiff in his count 
lay the caption the 26th of March, and the 
defendant pleads in abatement, that he vi 
poſſeſſed of the locus in quo by leaſe deter- 


minable the 25th of Marcb, and that he wn 
>: 1 a 
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the beaſts the 24th of March, damage feaſant, 
4% hoc that he took them the 26th ;— this 
is a good plea IN ABATEMENT only ;—becauſe 
it goes only to the form of the plaintiff's 
count: for the time here becomes neceſſary 
to be laid in this action, becauſe the defend- 
ant may have a right to take at one time, and 
not at another. But in this and every other 
caſe in abatement, where the property is not 

| diſ-affirmed to be in the plaintiff, the defendant 

| muſt make conuſance of a juſt cauſe of re- 
turn; for otherwiſe he doth not deſtroy the 
force and effect of the writ, by which the 
deliverance was made; but leaves the plain- 
tiff a right to retain his own property. 


Of the general Iſſue. 


The general iſſue in replevin is non cepit. Bro. Abr tit, 
Here it is to be conſidered that the caption ve. ES 
and detention is only in iſſue, and not the 
property; and in this, replevin differs from 

treſpaſs, For in treſpaſs where the general 

iſſue is non culp. the defendant may, on 
evidence, ſhew a property in himſelf, becauſe 

he cannot be guilty of treſpaſs in taking his 

own goods; but in replevin, upon non cepit, 

the property by the plea is admitted to be in 

the plaintiff, and therefore is not in queſtion 

at all; but whether the defendant took the 

oods mentioned in the declaration. And 

e cannot be admitted on the iſſue, to ſhew 

where the property was, becauſe he hath put 

it in iſſue only, before the jury, whether ER 

TOOK the beaſts or not, and not whoſe they 

were. | | | 
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__ 8 
ollyer, at 
Guildhall, 


coram Pratt C ]. 


H. 8 G. 2. 
Str. 507. 


that by not traverſing it particularly, the 


he does not inſiſt upon a return, he may plead 
non cepit, and prove the taking to be at ano- 


Sid. 81, 32. 7 
Arundel v. Frail 


ant ep the beaſts, or drives them to a 
at all, this is an unlawful detention, how- 


ever juſt the caption might have been, 
And in the preſent caſe, it might be that 


the Court ' ſeemed to have little reliance upon «1s 


not proved his iſſue, for the place is material, 


et formd, The counſel for the plaintiff ad. 


prædictd infra ſex annos ultimos elapſos. The 


anſwer to the unjuſt detention, which the 


That it was orly a deciſion at N Prius.“ 
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{In replevin for taking guns in London, the 
plaintiff proved a taking in Surry; upon 
which it was objected that the plaintiff 100 


and therefore part of the iſſue under the d 
mitted that it was traverſable ; but inſifted 


place was admitted, and could not be inſiſted 
on upon on cepit. But Chief Juſtice Prat 
held, that where the plaintiff avows at a dif. 
ferent place, in order to have a return, he 
mult traverſe the place in the count, becauſe 
his avowry is inconſiſtent with it; but where 


ther place, for it is material, And there. 
fore the plaintiff was nonſuit. But guere the 


legality of this deciſion] (a). 


In replevin for a mare and colt, the de. 
fendant pleads non eſt culpabilis de captione 


plea was over-ruled, becauſe it gives no 
replevin complains of, as well as the cap- 
tion; for the caption may be juſt, and 'the 
detention unlawful.. As where the defend- 


caſtle, ſo that the ſheriff cannot replevy them 


(a) In the caſe of Walton v. Kerſop, 2 Wilf. 355: 
caſe in Str. 507. And Wilmot Ch. J. of C. B. ſaid, 
the 


in the plaintiff, . As if the defendant acknow- Repl. pl. 3. 


action, but avoids the injuſtice thereof, by 


goes in bar of the action, and conſequently 
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the colt was foaled in the pound, and then 
was never taken by the defendant, yet it 
may be unlawfully detamed; and though he 
might not have taken it within ſix years, 
yet he might have detained it until the 
day of purchaſing the writ, and that de- 
tention is complained of by the writ, and 
not barred by the ſtatute. Th 


. Of the Juſtification, 


There is ſome difference between the = Janes 25. 

avowry and the juſtification; for the juſtifi- 

cation confeſſes the caption and avoids the 

injuſtice of it: the avowry MAKES TITLE to 

ſuch caption of the property of another, The 
confeſſing and avoiding the caption may be 

qudad damages only; the avowry is always 

pro retorno habendo. 11 1 


1. Of juſtifications that diſ- affirm property Vent. get 


ledges the caption and pleads property in 6 Mod. 87. 
himſelf; this is a good bar, becauſe it con- 
feſſes the caption, which is the giſt of the 


ſhewing that he had a right to take them; 
and this not only will abate the writ of the 
plaintiff whereby the deliverance was made, 
but alſo deftroy all right .of complaint for 
ſuch caption and detention; and therefore 


gives a return without conuſance pro retarno 
5 M4 „ 
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2 Lev. 93. If the defendant confeſſes the Caption, and 
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Salk. 5. ; is is 1 
wakes 100. pleads property in J. S. this is in bar of the 


action, as well as in abatement of the -writ; 

for this not only ſhews that the plaintiff had 

no right to a deliverance upon the writ, but 

alſo that he has no cauſe to complain of the 

caption and detention againſt his pledge, 

L4. Raym. 2 17. which is in bar of the action. And this is 
ir ot only a juſtification to cover the defend. 
ant from damages, but for the return of the 

beaſts; becauſe he doth not admit property 

in the plaintiff, but diſ-affirms it; and there- 

fore the beaſts ought to come back to the de- 

fendant, who ought to retain the bea 

againſt every one but 7. S. 


2. As to juſtifications that affirm property 
in the plaintiff, Theſe cover the defendant 
from damages only, becauſe the plaintiff is 
intitled to his beaſts, as having property in 
them; and the defendant in ſuch pleas not 
making title to the beaſts as-a pledge to an- 
ſwer any demand, he ought not to have. the 
beaſts back, but may cover himſelf from the 
damages only for the caption, 


Dock. Plac. Thus if the lord diſtrains for homage, 
3:6... and the tenant dies, and his executors ſue 
. 319. . - | = 
Danv. Abr. 652. replevin. Here the defendant may juſtify 
and cover the damages, becauſe the diftrels 
was rightly taken at firſt, though by the 
death of his tenant he can no longer retain 
it as a pledge for his homage, and there- 
fore cannot be entitled to a return ; becauſe 
the homage was a ſervice to be rem 
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uid BW by the tenant IN PERSON, and the diſtreſs 
the being to compel him to it, cannot be 
it: Ncactained longer than his life; therefore the 
ad WH lord muſt diſtrain the heir de novo. 


ut 

he 

ts, Of Avowries, and the Pleas thereto. 

d. Having thus conſidered the replevin 
ie and the writ that iſſues upon proper re- 


turns of the ſheriff, we come now to the 
avowry. 3 


The avowry is the taking up the defence 


treſs taken, but avoids the injuſtice of the 
caption complained of, and ſets forth a 
good cauſe for taking ſuch diſtreſs, in order 
to have it returned again wo the defendant. 
So that in replevin both parties are ARE AC- 
roxs; — the plaintiff to have damages for 
the taking and detaining his goods, — and 


beaſts and damages. 
Avowries are either for rents, ſervices, 
are to be conſidered. 
I. What is ſubſtance, and what js form. 
II. The ſeveral. pleas to the avowries; 
diſclaimer. 


zwowries. 
At 


of ſuch diſtreſs. It acknowledges the di- 
the avowant, to have return of the plaintiff's 
heriots, Sc. or for damage feaſant; and here 


and herein of the ſeveral traverſes and 


1. What is ſubſtance, and what form in 
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At common law the lord was oblige 
to avow upon his real tenant, which as the 
antient law ſtood was eaſily done, becauſe 
the teriant paid fines on every alienation, 
and the alienee was preſented by the ney 
homage. But when theſe ſmall fines fo 
alienation were not gathered, nor the cour 
regularly kept, the lords were at a loſs ty 
find their real tenants, and conſequently u 
know whom to avow upon. To remeg 
this the fart. 21 Hen. 8. c. 19. . 3. wx 
made; by this the lord may diſtrain on 
the lands. holden by him, and avow as in 
lands within his fee or ſeignory, alledging 
in the avowry, the lands to be holdet 
of him, without naming any certain perſon 
= nant. +: FT 
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Co. 22... Upon this act it hath been held, tht 
. b. though the words are, that if the lo 
s diſtrain on the lands holden of him, ja 
if the lord come to diſtrain, and the te. 
nant drive the beaſts which were once 1 
view of the lord, off the land, or out cf 
the ſeignory, and the lord purſues and di 
trains them out of his fee, yet he may vor 
upon this act ;— becauſe the diſtreſs, in con. 
ſtruction of law, is taken upon the land 
by reaſon of the view and freſh ſuit of tie 
lord. 8 Py 575 


Leon. 31. In avowry the defendant ſaid that B. va 
Cro. Eliz. 246. ſeiſed of the lands where, Cc. and held 
Lucy v. Fiſher. them of A. by fealty and rent ;—and for 

rent arrear he made conuſance as bailiff to 


A. in land held of him, according to the 


 Fatob, 
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ſtatute.— This was held a good avowry 
upon the ſtatute, though it was objected, 
| that having once named the tenant in his 
on ayowry, the whole avowry ſhould have 
en been at common law, becauſe the ſtatute 
tor Bi vas made to eſtabliſh the avowry without 
urs naming. the tenant at all, and therefore it 
oi ought much more to be good, where he 
' 10 8 names him but once. | 


If A. holds of B. by rent, as of his ma- An. 159. 
nor of C. and A. conveys to the king, and S. 
the king grants it over to D.—B, cannot for 
his ent avow, as on land held of him; 
becauſe by A's grant to the king the te- 
nure is deſtroyed, though the rent remains; 
for the king cannot hold of a ſubject; 
and therefore B. muſt avow according to 
the nature and particular circumſtances of 
his caſe. . 
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In avowries on the ſtatute, the lord al- Rag. Ent. 556. 
„ | | $5 | 
ledges that the lands, or locus in quo, are Bro. Abr. ut. 
3 ee 8 | , Avow. pl. 4. 
held of him by fuch ſervices, and avows Hern's Plead. 


as on lands within his fee or ſeignory, 727. 


| — * 
. ee, 
— r rack” 


W 0 STS. | * | Co. Ent. 591, 
without naming or avowing upon any Cer- 594, 397, 593. 

8 tain perſon or tenant; this diſtinguiſhes it 

f from the avowry at common law, wherein 


the tenant muſt be named; but in both 
avowries the lord alledges ſeiſin of the 
ſervices. 


In the avowry at common law, the lord 
ſays J. S. his very tenant is ſeiſed in fee 
of the locus in quo, and that he holds of 
him by homage, fealty and rent, or ſuch 
like, of which ſervice the lord was ſeiſed 
by the hands of the ſaid J. S. and becauſe 

| | the 
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the rent, Cc. was in arrear, the. lord d. 
ſtrains and avows the taking, and prays a re. 
turn. So that by this avowry to make the 
diſtreſs lawful, the lord muſt ſhew A $2151 

of the rent by the hands of ſome cERT4AU 
tenant; for the lord's poſſeſſory right is men, 
tioned in no other manner, than by ſheving 

that the tenant, who was in the actual po, 
ſeſſion of the land, did actually pay the ren 

to the lord, or to thoſe under whom he de. 
rives: for if fo, the ſeiſin of the tenant 
of the land, and of thoſe claiming under 
him, continued for the time of ſuch payment 

of the rent, to the time of the diſtreſs, iz; 

; ſeiſin in order to continue the payment to the 
lord; for out of 'the yearly profits he ought 
to have made the payment demanded.— 
* KD Therefore it is not like the caſe of amy 
+ 39% * real action, where they lay the ſeiſin within 
the time of limitation, and that they were 
diſpoſiefſed ; for in ſuch real actions the 
count ſuppoſes the demandant is out of 
poſſeſſion of the thing to be recovered, 
But in the avowry, the lord ſuppoſes his 
ſeiſin to continue, until the very accu 
taking of the diſtreſs; and therefore the 
lord need not alledge his ſeiſin to be within 
forty years, according to the ſtatute of |: 
mitation, when the lord ſuppoſes himſelf 
ſtill ſeiſed, even at the very day of the 
avowry, and that this diftreſs is the ver 
collection of the rent of which he is in 
poſſeſſion. If he were not in poſſeſſion the 
diſtreſs would be unlawful ; for if the lod 
had a right to the ſervices, yet if he wi 
not actually ſeiſed of them, he mult be 


put to his writ of cuſtoms and ſervice, 
before 
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THE LAW OF REPLEVINS. 


hefore he can continue the ſeiſin of the 
ſervices, in order to recover them in thus 
poſſeſſory action. \ 


When the tenant comes in, if he does not 
diſclaim, or plead hors de ſon fee, of which 
hereafter, he muſt admit that he is ſeiſed of 
the eſtate; though he may deny that he 
holds that eſtate of the lord by ſuch ſervi- 
ces, which is a traverſe of the tenure ; or 
be may traverſe the ſeiſin of the ſervices 
by that particular hand by which the lord 
in his avowry alledges himſelf to be ſeiſed: 
—becauſe, if that ſeiſin be deſtroyed, which 
is the ſeiſin from whence the lord continues 
his own poſſeſſion to the time of the new 


of the lord, and of his title in this poſſeſſory 
action. And therefore, if that ſeiſin be found 
againſt the lord, he cannot recover in reple- 
vin, becauſe he is out of poſſeſſion ; but is 
driven to his writ of cuſtoms and ſervices, 
in order to recover the ſeiſin. | 


whom he claims, was ſeiſed in fee of the 
land itſelf, and that he, or ſuch perſon 
made ſuch demiſe or gift; and by this 


method the lord continues his 1 to ſeize 
| the diſtreſs, ; 


And here plainly the! lord continues tis 
cauſe his tenant was ſeiſed of the very land 


elf, in order to raiſe ſuch TE” and pay 
: it 


caption, there is an interruption of the ſeiſin 


If the lord avows for rent on a gift oy 
tail, or leaſe for life, or years, there the Bro. 
lord lays, that he, or the perſon from e H. S:. 


ſeiſin to the very time of the diſtreſs; be- 
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8 Co. 68. 
Doct. Plac. 
317, 318. | 
Brownl. 169, 
170. 


THE LAW OF REPLRVIxS. 


it to him by the original ſtipulation j 2nd 


therefore the ſeiſin of the tenant was al 
along the ſeiſin of the lord, and maintain 
his poſſeſſion in order to take pledges ſot 


his rent. 


But if ſuch gift in tail, or leaſe for li 
or years, were made before the ſtatute 
limitations, and there had been no ſeiſi 
continued, there the ſtatute of limitations 
may be pleaded in bar, — becauſe the word 
and intention of that ſtatute are to bar ſuch 
antient rights, where the lord had not a&ual 


ſeiſin within the forty years. 


If a man makes a grant of a rent- charge, 
there the ſeiſin of eſtate is laid in the tenant 
of the land, and it is the deed: that gives 
him ſeiſin of ſuch rent, or the power to pet 
it. And there if the tenant cannot deny 
the deed, if the commencement of it be 
within the act of limitation, the grantee's 
power of diſtraining will thereby appear, 
and his right to continue the poſſeſſion un- 
der that deed. boo als, ONT 


And if any other actual ſeiſin had been 
required by the law in caſes of leaſes, gifts 
in tail, or rent- charges, the lord would 
have no compulſory means to acquire ſuch 
rent at firſt, without the tenant's voluntary 
Dayment, which had been to elude ſuch 
ns gifts and deeds; and therefore the 


ſtature of limitations does not extend to 


ſuch leaſes, gifts or deeds of rent-charge, 
where the law, before the ſtatute, required 


no ſeiſin at all neceſſary to be alledged in 


the 


lis rendering rent, and diſtrains the beaſts of 
: ſtranger for an arrear of this rent, it is 
in not ſufficient for A. in his avowry to ſay 
ns generally quod poſſeſionatus fuit of the locus 


THE LAW OF REPLEVINS. 


not altered the law in that particular. 


If A. be poſſeſſed of a term of years, 


> Wl is go ; becauſe J. having taken the beaſts 
ch of a ſtranger, he muſt. 2 by what title 
ual be took them; and this cannot be done 


without alledging a ſeiſin in fee in his leſ- 
ſor, in order to ſhew a right in himſelf to 


diſtrain. „ „ 
If 4. leſſee for years, lets for years to B. 


by deed indented, and diſtrains B. for rent, 
it is ſufficient for him in his avowry to ſay 


deed indented; for then B. will be eſtopped 
to controvert A's title to the land during 
the leaſe; though B. had taken a. leaſe of 
his own land from 4. But if the leaſe were 
by parol, then it ſeems he muſt alledge the 


of another, and there being no eſtoppel 
in the caſe, whereby the plaintiff in reple- 
vin cannot controvert the right of A. to 


the land, it ſeems that A. mult ſhew a right, 
or elſe he cannot Kzaintain the taking of 
another's property. by 


[But now by the ſtatute of 11 C. 2, c. I 9. 


* ariſe in making avowries or conuſance 
| | <c upon 


"> 


de avowry ; ſince, as is ſaid, the lord and 
:antee continue the poſſetſion of ſuch rents 
without actual ſeiſin, and the ſtature hath 


quod poſſeſſionatus fuit and leaſed to B. by 3 Ler. 146. 


ſeiſin in fee; becauſe taking the property 


J 22. reciting that © great difficulties often 
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THE LAW OF REPLEVINS, 


* upon diſtreſſes for rent, quit-rents, re. 
* liefs, heriots, and other ſervices,” it i, 
enacted © that it ſhall be lawful for al 
defendarits in replevin to avow or make 
conuſance GENERALLY, that the plaintiff in 
replevin, or other tenant of the lands and 
fenements whereon the diſtreſs was made, 
enjoyed the ſame under a grant or demiſe 
at ſuch a certain rent, during the time 
wherein the rent diſtrained for incurred, 
which rent was then and ſtill remains due; 
or that the place where the diſtreſs va 
taken was parcel of ſuch certain tenement, 
held of ſuch honor, lordſhip or manor, 
for which tenements the rent, relief, he. 


riot, or other ſervice diſtrained, was at the 


time of ſuch diſtreſs, and ſtill remains due; 
without further ſetting forth the grant, te- 
nure, demiſe, or title of the landlord, lef- 
for, or owner of ſuch manor. 


« This ſtatute was made for the benefit of 


landlords, and to prevent tenants from put- 
ting them to trouble, by prying into titles 
and picking holes in ſettlements and wills 
and alſo, to remove the difficulty the land- 
lord was under to recover his rent when the 
eſtate was in mortgage.” ö 


2 Lutw. 1492. Tf a termor diſtrains the beaſts of another 


3 Mod. 132. 
Carth. 9. 

2 Mod. 70. 
contra. N 
See Fort. 256. 
Salk. 643. 
Lucas 37. 


damage feaſant, and the owner of the beaſt 
brings his action of treſpaſs or replevin, it 
is not ſufficient for the termor in his juftifi- 
cation or avowry to ſay quod poſſeſſionatus ful 
generally; (a) becauſe. where the termor 


(a) According to the modern precedents, it is ſufl- 
cient to ſhew a poſſeſſion. Vide 3 Will. 21. Pl. Af. 485. 
Morg. Prec. 638. Ld, Raym. 322, n. 4th edition. . 

| takes 


1 all — — — ä — „ 


THE LAW OF REPLEVINS. 177 
re MY ies the beaſts themſelves for the damages, 
tue muſt ſet forth by what right or title he 

al Wi took them, for he cannot. ſeize another's 
ake WY beaſts for any damages done to that which, 
Fin Goth not appear to be his rightful poſſeſſion, | 
and Wi or property; and therefore the termor to 
de, BN joſtify this caption in creſpaſs, or in his 
ule N avowry, where the proprietor ſeeks a reſti- 
me i tution of his beaſts by replevin, muſt al- 
©, i edge the ſeiſin in fee. in his leſſor, and fo 
ve; Wi derive a title to himſelf. 8 


WY In treſpaſs, I believe quod poſſeſionatus 
or, fa, is ſufficient. ] - Sat | 


e Where the action is tranſitory (as treſpaſs 34k 643. . 
for taking goods), the plaintiff is forecloſed 5 Ed. 8g. 
to pretend a right to the place, nor, can 
it be conteſted upon the evidence, who had 
the right ; therefore poſſeſſion is juſtification 
enough for the defendant; and it is ſufficient, 
for him to plead that he was poſſeſſed of the 
place called Blackacre, and that he took the 
goods damage feaſant there, without ſhewing 
any title, But it is otherwiſe in treſpaſs. 
quare clauſum fregit, becauſe there the plaintiff 
claims the cloſe, and the right may be 
conteſted.” — 


But if the avowant for damage feaſant Rad. Fat. 
1 3 3 561. b. 
alledges the locus in quo to be his ſolum & Gifs Ear. 

liberum tenementum, that is ſufficient without 2 
alledging the ſeiſin in fee; for the quan- Dyer 151. b. 
tity of the eſtate is not material where the _ 
avowant poſſeſſes jure proprio; for he hath Brown's Ente. | 
ſhewn enough to entitle him to the cap- . 
tion, if the locus in quo be his liberum tene- 475. 

N mentum. 
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Clift. ban. 
Hob. 28. 


mentum. (a) But the leſſee that poſſeſſes 35. 
mine alieno hath no more than a precarious 


. cording to the eſtate of him in whoſe right 


them at all: for it covers the right only to 


at all to take {ſuch diſtreſs. 


his rent, he muſt alſo alledge a ſeiſin in 


not. Ld. Raym. 333. 4th edition in marg. 


THE LAW OF REPLEVINS, 


poſſeſſion, which is either good or bad ac- 


he poſſeſſes; and therefore if he doth not 
ſhew an eſtate to entitle himſelf to the 
caption, he doth not ſhew any right to take 
ſhew a term, and not a freehold out of 
which it is derived. It is only the free- 
holder, or his bailiff, or perſon deriving 
under him, that hath authority to take ano- 
ther man's beaſts upon the ſoil; for a ſtran- 
ger that is no bailiff of the freeholder is 
a treſpaſſer, if he doth it; and therefore 
if a perſon doth not ſhew in his avowry 
that he doth it in his own right, or by 
whoſe right he doth, he ſhews no right 


But if the termor inſtead of taking the 
beaſts into his own hands for a compenſa- 
tion of damages, ſhall recur to the law to 
have amends by action of treſpaſs guare 
clauſum fregit, ſince here he comes to the 
law only for a compenſation for the damages 
done to his poſſeſſion, he hath nothing to 
do but to ſhew his poſſeſſion, unleſs the de- 
fendant ſhew a right to the land itſelf, 


If the grantee of a rent-charge avows for 


(a) In an avowry for damage feaſance, it 1s ſufficient 
for the avowant to ſtate that he was ſeiſed as of freehold. 
R. acc. Ow. 51. 2 Wilſ. 269. Pl. Aſſ. 471, 475. Mor- 
gan Prec. 600. To ſtare generally that he was ſeiſed, 


fee- 


THE LAW OF REPLEVINS. 


ſee-ſimple in his grantor of the lands out 
of which the rent iſſues; for this being a 


Bro. Abr. tit. 
Avow. pl. 88. 


164. 


rent not ariſing from any tenure, doth not 


it un on the rule that governs the feudal 
ot rvices. The reaſon is, that the avowry 
© being in the nature of a declaration, the 


© W:wowant, as all other plaintiffs in other ac- 
0 tons ought to ſhew to the court, that what 


be ſues for is ſubſiſting, and this he doth not 
s unleſs he alledges a ſeiſin in fee in the 
> gantor; for if the rent- charge was granted 
in fee by a perſon who is only tenant for life, 
be grant determines by his death; and there- 
fore the grantee ought to ſhew to the court 
that his grant has ſtill a continuance; which 
i beſt done by alledging a ſeiſin in fee in the 
grantor, and this ſeiſin in fee in the grantor 
i traverſable. 


rent, and brings an action of debt for the ar- 
fear of rent, he need not alledge any ſeiſin in 
ſee in his declaration; becauſe the action of 
debt ariſes from the contract of the parties, 
and was not ſubſtituted by the feudal law in 
the place of forfeiture; and therefore in debt 
for rent, the leſſor only declares quod cum 
demiſit ſuch lands to A. for ſuch a term, ren- 
dering ſuch certain rents, by virtue of which 
demiſe A. entered, Sc. | 


AS ASSIGNEE OF THE REVERSION AND RENT, 
t ſeems by the precedent, that he muſt al- 


muſt ſhew who did, and that the reverſion 


Na. came 


But vide 11 G. 2. 
c. 19. ſ. 22. 


ante 139. 


If tenant in fee leaſes for years, rendring Salk. 562. 


But where in debt for rent the plaintiff ſues Clift. 225. 


ledge a ſeiſin in fee in the leſſor; becauſe 
ince the plaintiff did not demiſe himſelf, he 
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180 THE LAW or REPLEVINS, 


came by ſuch aſſignment to him, in order to 
make his title to the action. For it ſeems 
abſurd that the plaintiff ſhould ſay, that the 
firſt leſſor granted the reverſion to him, with- 
out firſt ſhewing that he had it in himſelf 
Hence it ſhould ſeem to be neceſſary even in 
debt for rent, to alledge in this caſe a ſeifin 
in fee in the firſt leſſor, for he doth not 
come in as a repreſentative of the contractor, 
but as aſſignee of the reverſion; and therefore 
muſt ſnew the Particular eſtate of the rever- 
ſioner. 
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18 In avowries there muſt be always a place 
. CERTAIN mentioned where the caption. was; 
as the avowant muſt admit the caption. to be 

in the place mentioned in the declaration, i in 

order to ſhew the cauſe of taking it there; 

for if the avowant ſhould lay the taking in 

another place than the plaintiff hath done, 
without traverſing the place mentioned in 

the declaration, this would be altogether bad: 

becauſe the avowant neither confeſſes and 

avoids, nor traverſes the declaration, and. 
therefore ſuch plea is nugatory, and not to 

the purpoſe. 
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. ce But if the defendant avows the caption 
in parcel of the place mentioned in the decla- 
; ration, without giving it a particular name 
or deſcription, no objection can be taken to 


it unleſs upon ſpecial demurrer.“ 
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e Where a man avows in his own right, the 

co. J c. 372. 

Wheaoavy., form is quod bene advocat captionem et Juſte, 

Susß. Fc. — Where he makes conufance in right of 
another, he ſays, bene cognovit captionem, &c, 


Though 


n 
— 


THE LAW OF REPLEVINS. - 
ms WI Though this be the regular form, yet it hath 

he been held upon demurrer, that where the de- 

b. Wi fendant avowed in his own right by bene cog- 

. wit captionem, &c. it was well enough; 

in becauſe the avowry is a confeſſion of the cap- 

in tion, which both the words advocat and cog- 

t wit do confeſs, and avoids the injuſtice of 

5 fuch caption for the reaſons mentioned in the 

4 arowry. 


If the defendant avows for rent being in — 
| arrear at Michaelmas, & tempore captionis; — Cro. Jac. 283. 
* this is good, though he doth not ſay, quod 
; adbuc a retrd exiſtit: for the avowant avoids 
the injuſtice of the caption, if he ſhews that 
the rent was in arrear at the time he took 
the beaſts. Nor is he obliged to ſay quod 
adbuc a retrd exiſtit, to excuſe himſelf from 
an unlawful detention; becauſe, after the 
beaſts are once impounded, no ſubſequent 
tender or payment can make the detention 


unlawful in this action. | ; 


In an avowry by huſband and wife in right Civ Jac-283. 
of his wife, for atrears of a rent-charge in- Bulk. 13. 
curred before the coverture, the avowry 8. C. 
concludes, ce and becauſe at Michaelmas, &c. 

20), was in arrear and not paid to the huſband 
and wife, be diſtrained and avows, c. It 
was objected, that by his own ſhewing the 
arrears were not due to himſelf and his wife, 
and therefore the avowry ill; but the objec- 
tion was over-ruled, becauſe if he had ſaid, 

« for 201. arrear he 40 Hrained, that had deen 


good, and the reſt was held up 
If one avows as adminiſtrator for arrears Hob. 205. 


of a a rent charge, where he may claim the 
N 3 arrears 
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Saund. 282. 


284. 


Duppa v. 
Mayo, &c. 
Cro. Eliz. 
340, 637, 651. 
. 
Cro. Car. 154. 
Raſt. Entr. 


565. a. 


2 Lutw. 1211. 
Carth. 328. 


Salk. 390. 
Carth. 364. 


THE LAW OF REPLEVINS. 


arrears in his own right, and it appears that 


the avowry is not fo framed as to entitle hin 


to the arrears as adminiſtrator, yet the avoury 
is good; —becauſe where there are tuo 
titles ſet forth in the avowry, and only one 
ſufficiently alledged, that one title only give 


him as good a right to the rent as both, an 


therefore he ought to recover, and the 
avowry as adminiſtrator ſhall be ſurpluſage. 
As if a rent-charge be granted to the huſband 


and wife during the life of the wife, and the 


huſband dies, and the wife avows as admi- 
niftratrix to her huſband, where ſhe might 
avow jure proprio, yet ſhe having a title to 
it in her own right by the grant, the avomy 
is good. 


If a man avows for an entire rent, where 
it appears that he hath title only to a 


moiety of it, the avowant cannot recover; 


becauſe he hath not avowed according to 
the circumſtances of his caſe, and therefore 
cannot make out his title as he hath laid it. 
Suppoſe A. and B. were joint-tenants of a 
rent, and A. diſtrains and avows for the 


whole, this avowry 1s bad; for if it ſhould 


ſtand, and A. ſhould recover his - moiety, 


then there muſt be two ſuits for one joint 


demand, which would be vexatious and 
abſurd. And in this caſe the avowry and 
action of debt ſtand on the ſame reaſon, 
and agree, PF: 


So likewiſe coparceners muſt join in avow- 
ry; thetefore if one joint-tenant or coparce- 
ner diſtrains alone, he muſt avow in his own 
right and as bailiff to the other, « 


that 
him 
Wwry 
Wo 
one 
Ives 
and 
the 
age, 
and 

the 

mi. 

gbt 

1 

y 


THE LAW OF REPLEVINS. 183 
If in the avewry the leſſor avows for only © 8 
part of an half year's rent that is due, and Cie. Fac. 498. 
doth not ſhew that the reſidue is ſatisfied, 4 Med. 402. 
ſuch avowry is ill; becauſe where a certain 
rent is due it muſt be demanded at once; 
for if part only ſhould be demanded, and 
the reſidue not appear by the avowry to be 
ſatisfied, and the avowant ſhould recover 
that part which he demands, he may then 
multiply ſuits by ſuing for part of his rent 
at one time and part at another, which is 
againſt reaſon, and the end and policy of 
the law. And in- this alſo, the avowry 
and action of debt for rent, agree. 


« 80 * a tenant holds ſeveral parcels of Rogers v. 
land of the ſame landlord, under diſtinct —_ Ser. 
demiſes, the landlord cannot avow taking Caf. temp. 
one entire diſtreſs for the rent of all.” H. 149 


An avowant W may abate his Com. 423 
own avowry for part of the rent diſtrained 
for, before, but not after, judgment: and 
if an entire judgment is given thereon, it 
ſhall be reverſed in eto.“ 


Ld. Raym. 253. 


If executors avow on the 32 E. 8. c. 37. Oro. Eli. 
for the arrears of rent in fee granted to 5#7- 
nes v 
the teſtator, they muſt ſhew that the lands . 
liable to the rent- charge continue in the 
hands of the tenant or purchaſer in whoſe 


time the rent ſued for incurred; becauſe, 


this remedy being given by the ſtatute, the 


method preſcribed by the ſtatute muſt be 
obſerved. 


« But in the caſe of Hool and Bell, where an 14. Raym. 173. 
exception was taken to an avowry that the 4 £4 
N 4 defendant 


THE LAW OF REPLEVINS. 


3 
i 1 T- defendant had not averred that the place 
5 ALS where, &c, was in the ſeiſin of the plaintf 


2 
* 


9 i | IM before the arrearages incurred, and that the 
4 | _ Plaintiff had not claimed by, from, or under 
; | 1 him who was tenant, the court held that 
1 | 


ſuch an averment was not neceſſary, par. 
ticularly if the avowant ſtated that the gran- 
I oTer T5 


3 Mod. 4,5 In an avowry for a heriot, the avowant a 
bailiff to F. S. bene cognovit captionem ave- 
riorum prediftorum in preditts loco, without 
ſaying, tempore quo, &c. and yet held good; 
becaufe the aikovledgitg the caption az 
ſet forth in the declaration, admits it to 
be at the time Jaid there. 


&S#. \ 


1 
FN 
4 


Lit. Seck. 3j. If two tenants in common diftrain for 
Cds. Elis 30. rent, they muſt make ſeveral avowries, 
becauſe they claim the rent and reverſion 

by different titles, and therefore muſt ſeve- 


* rally ſet them forth in diſtinct avowries. 
— v. © So if one tenant in common diſtrains for 
Andy. 8 1 1 22 A eee ; 4 
3 . his ſhare of the rent which has been paid 
Kep. 246. to the other tenant in common, after notice 


given to the terre-tenant not to pay it to 
the other, he muſt 'avow upon his ſeveral 
Ice San: OT LO 


5 Co. 19. a. If two perſons diſtrain an ox, or an horſe, 

and are obliged to make different avowries, 

both avowries muſt abate ; becauſe if both 

ſhould ſhew cauſe to have return, the court 

eould' not give judgment for both, and 

therefore neither can have it. ns 
2 


38. b. 


In 


THE LAW OF REPLEVINS. 13; 


In an avowry for heriots, you cannot ge 6 
avow for a heriot generally, but you muſt Hob. 176. 
avow for the beſt beaſt or the two beſt 
beaſts of the tenant, as the caſe is; for 
otherwiſe the plaintiff would be ouſted of 
his plea in bar, that the tenant left no 
beaſts. 


« The avowant muſt juſtify and ſhew a - 
good title in omnibus, that it may appear 


. chat he had authority to diſtrain, before he 

ut is entitled to a return.“ | 

d; | | 1 

25 « Thus where one of two defendants avowed Engliſh v. Bar- 


o the taking the cattle damage feaſant as tenant ny—< 


and occupier of a meſſuage under a pre- 
| ſeriptive right of common for all occupiers 
rot meſſuages, it was held that the right of 
common being laid in the occupiers only, 
where it was neceſſary to have ſet forth a 
title, was bad, and on that account the 
judgment was arreſted.” x 


II. Of the ſeveral Pleas. to Avowries. 


Though the avowant may now by the 21 H. 3. c. 29: 
ſtatute avow as in lands holden of him and * 3: 
within his fee and ſeignory, yet it is pro- 
vided by the ſaid act, that the plaintiffs 
and defendants in writs of replevin and ſe- 
cond deliverance ſhall have like pleas and 
like aid-prayers in all ſuch avowries, conu- 
ſances and juſtifications, as they might have 
had before, and as though the ſaid avowry, 
conuſance or juſtification had been made 
| after the due order of the common law, 
pleas of diſclaimer only excepted. 3 or 


770 THE LAW OF REPLEVINS. 
| this reaſon, and becauſe the lord is fi 

lefr to his avowry according to the com. 

mon law, it will be neceſſary to conſider 

the ſeveral anſwers and pleas that at com. 


mon Jaw might have been made to the 
avowry ; and herein, 


1. Of the diſclaimer, 
2. Of the plea hors de ſon fee. 
3. In what caſes the tenure was traverſable, 


4. In what caſes the ſeiſin of the ſervices 
was traverſable. | 


5. © Other pleas in bar to avowries for 
want.” - 


— E Of the Diſclaimer. 


* And here it is to be obſerved, that at 
DoR. Plac. 133. common law the avowry was always upon 
Co. Lit. 10: ſome certain perſon, and if fuch perſon 
dcWlwaimed or pretended no right to the te- 
nancy, he. might have diſclaimed. . By ſuch 

diſclaimer he denied to hold the tenancy 

of the land at all, It was a renunciation of 

his homage and fealty, and that he would 

not hold of the lord upon any terms. And 

therefore the . lord, on ſuch diſclaimer, 

was entitled to the reſtitution of the land 

itſclf, which was originally given for the 

ſervices avowed for; and in order to bring 

back the land itfelf, the lord had a writ of 

right, ſetting forth the proceedings in the 

replevin, and ſuch diſclaimer. Hence ve 

may ſee the reaſon why there could be no 


diſclatmer to any avowry on the m— 4 
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THE LAW OF REPLEVINS. 


H. 8. becauſe the avowry on the act is not 


on any perſon RTAIx, but on lands within 
the lord's fee and ſeignory; and therefore 
whoever takes up the defence to ſuch avowry 
muſt be only a perſon concerned in the te- 
nancy ; becauſe if an entire ſtranger ſhould 
take up the defence, and be allowed to diſ- 
claim, the lord could not have return of his 
diſtreſs, but muſt take his writ of right for 
the lands themſelves; and in the proſecution 
of that writ he could not prevail, as the 
rightful tenant would appear to bar him, and 
ſo the lord be diſappointed both ways. 


But a diſclaimer cannot be where a man DoR. Plac. 231, 
Jevies a fine of a ſeignory, and the conuſee 32. 


brings a per gue ſervitia to have the at- 
tornment of the tenant; becauſe the lord 
will not be entitled to the ſervices, or to the 
land itſelf in caſe of a diſclaimer, until he 
hath poſſeHon of ſuch ſervices by attorn- 
ment; therefore the tenant in the per gue 


ſervitia ſhall not diſclaim, inaſmuch as the 


lord, upon ſuch diſclaimer, cannot have a 
right to the land itſelf. But whenever the 
lord is in poſſeſſion of the ſeignory, and pur- 
ſues his righi for the ſervices by replevin, ce/- 


/avit, or the like, there the tenant may diſ- 


claim; becauſe the lord on ſuch diſclaimer 
ſhall have the land itſelf, which was originally 


given for ſuch ſervices, 


Here it is to be noted, that the tenant bo. Plac. 132. 


muſt be a perſon capable of the act of diſ- 
claimer; for if he be an infant, ſuch diſ- 
claimer ſhall not turn to his prejudice, by 
reaſon of his indiſcretion. | . 
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Doct. Plac. 231, 


N 


abbot ſhall not hurt the church, nor of the 


132. 


Doct. Pla-. 133. 


THE LAW OF REPLEVINS. 


So where the tenant is ſeiſed of the lang 
in right of another, in order to preſerve ſuch 
right; and therefore the diſclaimer of the 


huſband, the wife; becauſe they are intruſted 
by law to defend the right of the ny 
and not to deſtroy it. 


If there be a lord, lire and tenant, and 
the meſne diſclaim the right of the meſnalty, 
the meſnalty is extinct; and the tenant hold; 
of the ſaperior lord, as the meſne held over; 
for here, by ſuch diſclaimer, the lord cannot 
have poſſeſſion of the land, becauſe the te- 
nant's intereſt therein by the diſclaimer of 
another cannot be hurt; but the lord comes 


. nearer the tenancy by ſuch diſclaimer, be- 


Doct. Plac. 133. 
Co. Li tt. 362. 
As 


cauſe, if the tenant dies without heirs, the 
eſcheat of the lands is immediate to the lord 
and not to the melſne. 


5 a "Sims which the ſtatute de dini 
hath given to recover the lands and not da- 
mages, if the tenant diſclaim, the demand- 
ant ſhall recover the land itſelf immediately; 


but in an aſſize and writ of entry, where the 


demandant ſeeks damages as well as the 


land, it is not enough for the tenant to diſ- 


claim, becauſe then every diſſeiſor, when 


the action is brought againſt him, would 


diſclaim, in order to ſcreen himſelf from 
damages; but the demandant, notwith- 
ſtanding ſuch diſclaimer, may aver that he 
was tenant of the land, in order to have his 


; damages. 


Ii 


THE LAW OF: REPLEVINS. 1850 
If a præcipe be brought againſt two, and Doc. Pla. 133. 


done diſclaim, the whole frank-tenement veſts 
chin the other. But if one pleads non-tenure, 
he me whole does not veſt in the other; becauſe 
be I chough the other be not ſeiſed of them, yet 
ed a right may remain in him, and his pleading 
„that he doch not hold the lands, doth not veſt 


the right in another. 


If one diſclaims, and the other pleads non- Dod. Plic. 134. 


nd 

y, WH tenure, the demandant may enter into the 

d vhole; — becauſe by the diſclaimer of one, 

t; he tenancy ſhall not veſt in the other, who 

ot hath no ſeiſin againſt his own plea of non- 

-eenure; and therefore the demandant's right 

ot il of entry is open to him. . FN 
es 


If a præcipe be brought againſt two, and Do. Plac. 134. 
one makes default after default, and the 
other diſclaims, the demandant ſhall recover 
the whole ; becauſe the default bars one, and 
the diſclaimer the other. | | 


Of the Plea of Hors de ſon Fee. 


As the tenant may diſclaim, ſo he may Rag. Ent. 566. 
plead extra feodum; and ſuch. plea doth not &. GE 
amount to a diſclaimer; for if they ſhould' the plea. 
conſtrue the plea 'of extra feodum to amount 
to a diſclaimer IN ALL CASES, then thoſe te- 
nants that were boundaries of manors, would 
be exceedingly harraſſed by the neighbouring = 
lords. And therefore as the tenant might l 
diſclaim, which is an entire renunciation to - 1 
hold of the lord, and whereby the tenant diſ- | 
claims to pay thoſe ſervices as the price of | 

. the | 


4 $1. 
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the land itſelf, ſo he may plead hors de ſin 
ge; - which is taking upon him the ſtate of 
the land, and acknowledging to hold by ſuch 
ſervices, if he be within the ſeignory of the 
lord. For in this plea he doth not renounce 
the ſervices, for that is the plea of diſclaimer, 
but he takes up the land under the ſervices 


the lord demands of him, and owns them az 


Doe. Plac. 216. 


DoR. Plac. 216, ' 


217. 


2 Co. 20. b. 


the price of the land, in caſe the lord be en- 
titled to ſuch ſervices. And therefore the 
renant may plead extra feodum as well as dif. 
claim in replevin; becauſe he may ſhew that 
he is willing to hold by ſuch ſervices, in caſe 
the lord be entitled thereunto, 


If the lord brings a writ of mort d' aunceſtor 
for his ſervices, the tenant cannot plead bor; 
de ſon fee; becaule there the lord makes title 
in his writ, and the tenant mult anſwer to 
the title ſet out in the writ; therefore he 
cannot plead generally, out of his fee, for 
that doth not anſwer the title in the writ : but 
he muſt plead that the plaintiff's anceſtor did 
not die ſeiſed, which goes to the title 1 in the 


writ, 


If the lord in replevin do not avow upon 
his VERY tenant, but upon a ſtranger, ſuch 
ſtranger, when he comes in, may plead that 


he himſelf is extra feodum; for having never 


held of the lord, the lord cannot maintain 
his avowry ; the lord cannot ſay that he held 
of him, if the tenant never was in his homage. 


This plea of hors de ſon fee is the only plea 
that a mere ſtranger to the avowry, yet made 


party by aid prayer, may plead in ABATE- 
MENT of the avowry. 
But 


THE LAW OF REPLEVINS. 


anfider the ancient ayowry of the lord upon 
giſſeiſins committed. On ſuch diſſeilin, the - 
lifſeifor did not become tenant to the lord, 
(not even if the lord had accepted rent of 
him) ſo as to prevent the diſſeiſee from com- 
pelling the lord to avow on him; though by 


ſtopped to ſay, he was not his tenant; and 
the lord quoad him was alſo eſtopped from 
Wying, that he was not his lord. So that if 


could not enter into the tenancy, having al- 


admitted the land to be full of another: but 
between the lord and difleiſee, there was no 
eſtoppel at all: becauſe the, diſſeiſin being a 
tortious act, if the lord did collude with ſuch 
diſſeiſor, that ſhould be no prejudice to the 
diſſeiſee. And it was often uſual on ſuch 
diſſeiſins, for the lord to obtain more rents 
from ſuch diſſciſors; and when the diſſeiſee 
came to take poſſeſſion and put in his beaſts, 
the lord would diſtrain the beaſts of the dif- 
ſeiſee, and avow on the diſſeiſor for the rents 
that he had accepted from him. Now on 
ſuch avowry of the lord, it was a dangerous 
plea for the diſſeiſee to ſay, that the diſſciſor 
was out of the fee of the lord,” becauſe the 
acceptance of ſuch rents and ſervices from 
the diſſeiſor brought him within the lord's 
fee; and therefore the diſſeiſee was compelled 
to ſhew the ſpecial matter, that he was very 
tenant to the lord; —that he had paid the ſer- 
vices, or tendered them, that were due; and 
that the lord ought to avow on him: the 
which was in abatement of the lord's avowry, 

| s | becauſe 


ready, by his own acceptance of the rent, 


19t 


But to explain this matter fully, we muſt Co Lit. 268. 


ſuch acceptance of rent the diſſeiſor was 


the diſſeiſee died without heirs, the lord 


9 Co. 21. & 


192 


9 Co. 20. 


THE LAW OF REPLEVINS:. 


becauſe it deſtroyed that avowry upon hi 
beaſts for the ſervices which the lord had ac. 
cepted from the diſſeiſor, and compelled the 
lord to avow the caption of his beaſts forthe 
tenure that was really due from the diſſeiſee 
to the lord. But as an inducement to this 
he was obliged to ſhew that the rent was tet. 
dered, or not in arrear, that the injury might 
appear on the lord's ſide, and that he did not 


accept of another for want of payment from 


him: and as the diſſeiſee might have entered 
himſelf and put in his beaſts, ſo he might 
have let to another, who might likewiſe put 
in his beaſts; and then if the ſord had avowed 
upon the diſſeiſor, ſuch leſſee might have 
ſhewn, that there was a very tenant, the dil. 
ſeiſee who had paid or tendered the rent to 
the lord, and had made a leaſe to' him who 
put in his beaſts which were diſtrained. For 


the leſſee, who kept poſſeſſion for the dif, 


ſeiſee, had the ſame privilege that the dif- 
ſeiſee himſelf had, to ' plead this ſpecial 


matter; becauſe he mould not be liable to the 


ſervices unjuſtly accepted from ſuch diſſeiſor; 
and he had a right to pray in aid of ſuch dil- 


ſeiſee, that the diſſeiſee who had the title · 


deeds of the land, might be brought in to 
make out his right; or, if he fail, that the 
leflee might have the writ de plegiis acquic- 
tandis againſt ſuch leſſor. 


So it is, if the very tenant in poſſeſſion 
made a leaſe to A, for years, and the lord 
had diſtrained A. and avowed upon a mere 
ſtranger; — 4. might upon ſpecial matter, have 


prayed in aid of the leſſor, and by that means 


have brought him in to defend the * 
rom 


* 


9 


—œ— 


E „ . — — — — — — 
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om the diſtreſs of the lord, by compelling 

de. te lord to avow upon the leſſor: for A. 

the being only a termor cannot plead the pay- 
the ment of the rent and ſervices without his 

llee :for, who is the very tenant; and when the 
oy (gs is brought in, if the ſervices are really 

en. done, that abates the lord's avowry. If 

Git tney re not performed, the lord ſhall have 

not return of his pledges, but then A. hath a re- 

m medy over againſt his leſſor by writ de plegiis 

ed aquietandas. | : 7 


bt AN 
Ui But if the diſſeiſor had died ſeiſed, and the co. Lit. 268. as 
ed Wi ord had accepted rent from the heir of the 


diſſeiſor who came in by title, the lord was 
obliged to avow on ſuch heir (a); and the 
entry of the diſſeiſee, or the right of putting 
in his beaſts, or demiſing to his tenants, was 
taken away; and then the diſſeiſee was not very 
tenant, nor could he compel the lord to avow 
upon him until he recovered his right in the 
real action. Lord Coke ſays, the feoffee of 
the diſſeiſor is in the ſame condition with the 
heir. But quære of this, unleſs it be in an- 
tient times, when a feoffment was conſtrued 
to toll an entry, as well as a deſcent. 5 


When the lord avows upon a ſtranger, and 
takes the beaſts of a ſtranger, who is neither 
very tenant nor leſſee of the very tenant, ſuch 
ſtranger can plead nothing but hers de ſon 


(a) But the opinion of the 48 E. 3. 9. ſeems to the 
contrary, becauſe when the tenant pleads the diſſeiſin, 
to compel the lord to avow upon him, it is ſtrange that 
the lord, by his own act of acceptance, ſhould maintain 
bis avowry, and deſtroy the feudal contracts. Gilb. 
Ten. 64, 65, cit. Co. Litt. 268, a. 13th edition. 


Hargr. n. 2. 
O fee; 
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are due from the perſon he avowed on, 


3 Co. 33. 59. 
Bucknal's caſe, 
Cro. Eliz. 799. 
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Fee; becauſe he hath nothing to do with ie 
right of rent, ſince the avowry is not on the 
very tenant, But ſuch ſtranger may. diſen- 
gage himſelf by the plea of hors de ſon ſaz 
becauſe the lord hath not ſhewn juſt cauſe of 
caption of ſuch beaſts, if he hath not main. 
tained his avowry by proving ſuch ſervice 


When the Tenure is traverſable, 1 


And this is when the tenant doth not entirely Wil | 
withdraw himſelf our of the homage of the WM 
lord, but doth not admit the fame fort of 
ſervices as the lord hath avowed for. Asif 
the lord ayows for fealty, rent, and ſuit of 
court, and alledges ſeiſin of all; if the fer- 
vices were really but fealty and rent, the te. 
nant in ſuch caſe may traverſe the tenure ;— 
that is, he may admit that he holds by fealty 
and rent, and as to the rent that there 1s no- 
thing in arrear, and traverſe the tenure with 
an ab/que hoc that the tenancy was held by 


fealty, rent, and ſuit of court, modo & formi 


predifid, Sc. And in this caſe, though the 
avowry had been only for rent arrear, yet if 
the tenure thus traverſed be found againſt the 
lord, he ſhall not have return, becauſe the 
point in iſſue is found againſt him. The rea- 
ſon is, becauſe the tenure is the lord's title, 
and the lord muſt ſet forth his title as it really 


is; and therefore if it be by knight's ſervice, 


he muſt ſet forth by knight's ſervice; if it be 


by fealty only, he muſt ſet it forth ſo; if it be 


by fealty and rent, he muſt ſet forth in that 


manner; and if the lord fails in making - 
the 
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the de title he hath ſet forth, there is an end of 
the che lord's avowry, becauſe he doth not prove 
len. me title he hath alleged. But if the lord ſets 
fee WM out a title by 105. rent, the tenant cannot 

e of (ay that he holds by 5 5. abſque hoc that he 
ain. holds by 105.; becauſe the tenant holds by 
ices rent. ſervice, whether more or leſs, and the 
cvantums of the rent doth not alter the nature 
of the ſervice, whether it be leſs or more. 
And after the ſtatute of quia emptores the ſer- 
vices were ſubdivided, but the tenure re-. 
mained the ſame; and therefore it would have 
been a dangerous thing after the ſtatute, when 
the ſervices were ſubdivided and apportioned ' 
by the alienation of the tenant, to have ſuf- 
fered the tenant to have traverſed the quan- 
tity of the ſervices, which were more or leſs 
according to his ſhare of the land. They al- 
lowed him to traverſe the ſeiſin, as is ſaid 
hereafter, becauſe the lord could not recover 


more of him in replevin than the ſervices of 
which he was ſeiſed. 


But the wHOLE TENURE is NOT traverſ- 


cannot plead that he holds the tenancy of a 
ſtranger by ſuch ſervices, ab/q; hoc that he 
holds them of the avowant: becauſe by ſuch 
plea the tenant withdraws himſelf entirely 
from the homage of the lord, and where he 


does that, his proper plea 1 is a 44 i/claimer or 
hors de ſon fee. 


\ 


Where the Seiſin is traverſable. 


only take the eſtate of the land upon him, 
Ge. but 


g 9 Co. 35. 
able; as in the aforeſaid caſe, the tenant Do. Plac. 318. 


And this is where the tenant doth not 5 co. 33. 
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of ſervices, and diſagrees with the lord on 


10. rent, where the original reſervation wx 


reaſon, nor the ſeiſin, becauſe that iſſue 
muſt be againſt him, in regard the caſe 
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but admits alſo the tenure by the ſame ſon 


in the quantity. As if the lord avows fo 


only of 55s. and the lord had obtained the 
ſeilin of the 10s. by coercion of diſtreſz 
the tenant may traverſe ſuch ſeiſin, and 
thereby avoid ſuch encroachment in the 
avowry, For the tenant in this caſe, 
cannot plead hors de ſon fee, becauſe he 5; 
plainty within the homage of the lord; nor 
can he traverſe the tenure, becauſe that | I 
by the ſame ſort of ſervices as are avowed 
for. But he may traverſe ſuch ſeiſin of 
ſuch ENCROACHED ſervices, becauſe what 


cos © tw CRY _ — — — 0 


the lord hath obtained by coercion, can be 
no foundation to ground a- right upon. 


But if ſuch ſeiſin of the 105. rent had been 
obtained by the voluntary payment of the 
tenant, he cannot traverſe ſuch ſeiſin, nor 
avoid the payment of ſuca encroached rent 
in the action of replevin; for the tenant 
cannot traverſe the tenure for the former 


ſuppoſes the lord to be actually ſeiſed by 
his voluntary payment; and therefore where 
the ſingle iſſue is whether the lord is ſeiſed 
or not, it muſt be againſt the tenant in his 


poſſeſſory action. 


The tenant however may avoid ſuch en- 


croached rent by ne injuſtè vexes; becauſe 


that is a writ of right, where the mere right 
ro ſuch ſervices may be controverted, and 
conſequently the bare ſeiſin of the ſervices 
wall not avail the lord, unleſs they were 

originally 
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fort BW originally reſerved. For when the bare 
ny right to the rent is in queſtion, there can 
for be no reaſon to compel the tenant to pay 
was that for ever, which he once paid though 
the voluntarily in his own wrong. So it is in 
ſs, a ceſavit brought by the lord, becauſe the 
nd mere right to the ſervices is controverted 
m—_— i. | 
le, | 
s lf the tenant, inſtead of ſuing a replevin 9 co. 34. a. 


or Wl for the diſtreſs taken by the lord for thoſe Peck. Flac. 318 


is encroached ſervices, brings an action of 
treſpaſs againſt. the lord, there the ſeiſin 
ſhall not conclude' the tenant. So in an 
aſiſe or writ of reſcous, brought by the 
lord; becauſe if the lord hath really no 


1, WE right to the encroached ſervices the lord is 
n puniſhable as a treſpaſſer for taking the 
6 renant's beaſts; and when there is no juſt 
r cauſe of caption the tenant may reſcue ; 


and if the lord bring a writ of re/cous, the 
mere right to the ſervices will come in 
queſtion; and if that appear againſt the 


beaſts diſtrained. 


Wowry is to be underſtood with theſe re- 
ſtrictions. ; 


ſeiſin of ſervices of the ſame nature, though 
the lord had obtained ſuch ſeiſin by the 
voluntary payment of the donee in tail; 
becauſe the donee, during the continuance 
ct the tail, cannot charge or incumber 
tc lands intailed, ſo as to bind or affect 

98 the 


lord, the tenant hath a right to reſcue the 


But even the traverſe of the ſeiſin in the 9 Co. 34. 4. 


For 1. The iſſue in tail may traverſe the Doc. Plac. 318. 
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the iſſue; and for the ſame reaſon the ſye. 
ceſſor of a biſhop or prior, ſhall traverſe 
the ſeiſin of the encroached rent. given 
by the voluntary payment of their pre. 
deceſlors. © | 


9 Co. 34-2. 2. So the vERx ten2nt ſhall traverſe ſuch 

Doct. Plac. 378. ſeiſin, if he hath a deed to ſhew by which 
the ſervices were reſerved; for the deed de. 
ſtroys that title which the ſeiſin of the fer. 
vices gave the lord, if theſe ſervices appear 
not to have originally been reſerved. 
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ih 9 Co. 34. b. 3. The ſeiſin of ſervices by encroach- 
GE ment is not material where there is no te- 
1 nure; becauſe, where there is no tenure, the 
tenant may plead hors de ſon fee, and ſo 
diſcharge himſelf from ALL ſervices, 
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9 Co. 34. b. 4. If the ſeiſin was not within the fta- 
tute of limitations, the tenant may plead 
the ſtatute to defeat the ſeiſin of the lord 
before the ſtatute of limitations; for this is 
a ſtatute bar to quiet men's poſſeſſions 
againſt ſtale demands. But the tenant in 
ſuch plea muſt acknowledge the tenure, 
to give the lord a writ of cuſtoms and 
ſervices, which being an action of an higher 
nature, hath longer time of limitation al- 
lowed to it than a poſſeſſory action. 


Dod. Plac. 132. F. In avowries the tenant ſhall not plead 
„ unq; ſeiſie de ſervices generally, becauſe 
this amounts to a traverſe of the tenure; 

ſince if a man had never been ſeiſed of an 
immemorial ſervice, he can have no right 

to jt. And in ſuch a caſe the tenure ovght 

| 5 ta 


— 


er. 
eat 


e- 
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to have been traverſed, which ſtands con- 
ſeſſed in this plea, ſince he hath not tra- 
yerſed quod non tenutt. 


6. The ſcifin 1s not traverſable but only 
of ſervices for which the avowry is made, 
except a ſeiſin be alledged of ſervices of 
a higher nature, which include thoſe in 
the avowry. As if the tenure be by ho- 
mage, fealty, rent, and a pound of pepper, 
and the lord alledges a ſeiſin of all; and 
ayows only for the pound of pepper; — 
the tenant cannot traverſe tht ſeiſin of the 
rent, becauſe it is not material whether the 
lord was ſeiſed of the rent or not to make 
out bis demand for the pound of pepper. 
Yet if the tenure be by homage, eſcuage, 
and rent, and he alledges ſeiſin of all, and 
vows for homage which is included in 
eſcuage, there, by traverſing the ſeiſin of 
the eſcuage, you traverſe the ſeiſin of the 
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9 Co. 35. a,. 


homage, which the lord demands in his 


avowry. 


Other Pleas in bar to Avowries for Rent, 


«© The 11 G. 2. c. 19, has taken away the 
plea of nil habuit in tenementis to an wann 
for rent for the enjoyment of land under a 
parol demiſe or agreement; that ſtatute re- 


lates to parol leaſes, or leaſes in writing not 


by deed: it meant that landlords in caſes of 
diftreſs for rent, where there has been an 
enjoyment, ſhall not, in replevin, be obliged 
to ſet out their titles in their pleadings, tho? 
they ſhould go on ,as far as a fur-rebutter, 
Ec. &c. and to prevent tenants from put- 

04 N ting 


Syllivan v. 
Strad ling, 
2 Will. 208. 
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Saps ford v. 
Fletcher, 

4 Term Rep. 
511. 


Bull. Ni. Pri. 


60. 5th edit. 


4 Term Rep. 
512. 

Lay cock v. 
Tuffeil, 
8.4 
cit. ibid. n. 
Bull. Ni. Pri. 
181. 5th edit. 


Vernon v. 
V., ynne, 

1 H. Bl. 24. 
Barnes 249. 
Salk. 596. 


Hunt v. Cope, 
Cowp. 243. 
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ting them to difficulties in recovering theit 
rents under parol de miſes; but if this ple, 
was admitted, it would overthrow the ſta. 
tute,” 


cc To an avowry for rent, by a tenant, his 
under-tenant may plead payment of the 
ground rent which he paid to the original 
landlord to protect himſelf from a diſtreſs; . 
for that is a good payment of ſo much rent iſ 
to the tenant, which is paid as part of the 1 


rent itſelf in reſpect of the land.“ 14 


© So a tender and refuſal may be pleaded 
to an avowry for rent, without bringing the 
money into court, becauſe if the diſtreſs was 
not rightfully taken, the defendant muſt 
anſwer the plaintiff his damages.” 


« But the plaintiff cannot plead a ſet- off be. 
cauſe this action is founded in a tort, and the 
2 C. 2. does not extend to ſuch actions; and 
another reaſon why it may not be pleaded is, 
becaule a ſet- off ſuppoſes a different demand, 
ariſing in a different right: neither can he 
give a mutual demand in evidence, where 


the defendant juſtifies under a diſtreſs.” 


« After an avowry made for rent arrear, the 


plaintiff may pay the rent into court, for 


which the defendant avows becauſe the de- 
mand is certain; but not where the damages 


are unliquidated. 5 


A 


plea to an avowry for rent 1n arrear 


that the defendant pulled down a ſummer 
houſe, whereby the plaintiff was deprived of 
the uſe thereof, without ſaving that he was 

«. expelled 
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« expelled or put out of the ſame” is not ſuf- 
fcient, becauſe that would be a mere treſ- 
paſs and no eviction ; though if the plaintiff 
had pleaded an eviction in bar, the facts 
ſtated might have been ſufficient for the jury 
to have found a verdict in his favour.“ 


« If the plea In bar is inconſiſtent with 
the declaration, the plaintiff muſt fail : Thus 
where the plaintiff declared for taking his Nib 
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let v. Smith, 


. 0 4 F * R 0 
goods and chattels, to wit, a limekiln, &c. 3 


and the defendant avowed under a diſtreſs 
for rent in arrear, to which the plaintiff in his 
plea in bar replied that the limekiln was-af- 
fixed to the freehold, and therefore not diſ- 
trainable; the Court held that as the de- 
claration treated the limekiln as a chattel, 
which might poſſibly have been true, and 
the plea in bar ſtated it to be a part of 
the freehold, it was inconſiſtent with, and a 
departure from, the declaration, and there-- 
tore gave judgment to the defendant.” 


1. Of the Judgment in Replevin. 


It is already obſerved that on the execu- c Ent. 573. 


tion of the writ of reple vin by the ſheriff, the b. 
beaſts diſtrained are actually returned to the 
plaintiff, ſo that he hath the poſſeſſion and 
uſe of the cattle pending the ſuit; conſe- 
quently if the plaintiff in replevin hath judg- 
ment, it can only be for damages; and there- 
fore the entry is, quod (the plaintiff) recupe- 
ret verſus the Jefendant, damna ſua occaſione 
premfſ*, Jed quia neſcitur que damna pred. 
(the plaintiff) /uſtinutt occaſione premiſſ”, [that- 
the plaintiff recover againit the defendant his 

7 f damages 
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damages by occaſion of the premiſſes, but 

becauſe it is unknown what damages the 

aforeſaid (the plaintiff) has ſuſtained by oc. 

2d Bookof Ccaſion of the premiſles,] a writ of inquiry 

Judgment. 203. js awarded to inquire; quæ damna fred 

(the plaintiff) /uſtinuit tam occaſione pre. 

miſſi, quam pro miſts et cuſtagiis ſuis, per ip. 

ſum circa ſectam ſuam in bac parte appoſili, 

[what damages the aforeſaid (the plaintiff) 

hath ſuſtained, as well by occaſion of the 

premiſſes, as for his coſts and charges by him 

| about his ſuit in this behalf expended.] And 

Carth. 362. on the return of this inquiſition, the plaintif 

$atk. 205. hath final judgment, quod recuperet verſu 

De. Bute 575. præſatum (the defendant) damna ſua fred 

ad, & c. per inquiſitionem pred” in forni 

red” comperta, nec non, &c. eidem the plain. 

tiff) ad requiſitiunem fuam pro miſis & cuſ 

tagiis ſuis præd per curiam bic de incre- 

mento adjudicata; que quidem damna in tit 

fe atlingunt ad, &. præd (the defendant) 

in miſericordid. — That he recover againſt 

the aforeſaid (the defendant) his damages 

aforeſaid to J. by the inquiſition afore- 

ſaid, in form aforeſaid found; and moreover 

J. to the ſame (the plaintiff) at his re- 

queſt, for his cofts and charges aforeſaid by 

the court here of increaſe adjudged, which 

damages in the whole amount to J. and 
the aforeſaid (the defendant) in mercy.” 
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This writ of inquiry muſt be underſtood to 
iſſue where the plaintiff hath judgment on 
demurrer, Cc. and not on a verdict; for i 
there be a verdict for the plaintiff, the jury 
on that verdict aſcertains the damages that 
the plaintiff hath ſuſtained by the unjuſt cap- 


tion and detention, and alſo the coſts of a 
an 
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and then there is no occaſion for a writ of 
inquiry. The judgment 1s, © quod (the 
plaintiff) recuperet verſus (the defendant) 
damna praedifta per juratores prædictos in 
formd pradifid aſſeſſa, nec non, &Cc.—pro 
miſs, &c. de incremento adjudicata, &C.— 
And the defendant in miſericordid, © that 
the plaintiff recover againſt the defendant the 
damages aforeſaid, by the jurors aforeſaid, 
in form aforeſaid aſſeſſed; and moreover 
— {. for coſts, &c. of increaſe adjudged, 
Ec. and the defendant in mercy.” 


On the other hand, if judgment be for Co. Hint, $95. 
the avowant on demurrer, then the entry is, Judga. 205- 
«04 (the plaintiff) zil capiat per breve 
ſuum præd fed fit in miſericordid pro falſo 
clamore ſuo, & pred? (the defendant) eat 
inde fine die, &c. & babeat retornum averio- 
rum pred” detinend ſibi irrepleg in perpe- 
um, & qualiter, &c, vic cenſtare faciat hic, 

&c. & quod pred” (the defendant) damna ſua 

occafione pr emifſ? recuperare debeat; ſed quia 

neſcitur, &c.”— © That the plaintiff rake no- 22 f. 8. c. 29. 
thing by his writ aforeſaid, but be in mercy | 
for his falſe claim, and the aforeſaid (the de- 
fendant) go hence without day, Sc. and have 

the return of the beaſts aforeſaid derained to 

him irrepleviſable for ever, and in what man- 

ner, Ce. the ſheriff make appear here, Ge. 

and that the aforeſaid (the defendant) ought 

to recover his damages by occaſion of the 
premiſſes ; but becaule it is unknown, Sc. 


But if there be a verdi& for the avowant, 24 Book of 
the jury in that verdict aſcertains the damages, J =. 
and then there needs no writ of inquiry ; bur 
the 
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the judgment is entered, quod (the defend. 
ant) habeat retornum averiorum prædictorun 
&c. Conſideratum eſt etiam quod pred” (the de. 
fendant) recuperet verſus prof. (the plaintiff) 
damna ſua pred” &c. per juratores præd' i 
ferma pred” afſeſſa, nec non, &c. eidem (the 
defendant) ad reguiſitionem ſuam pro miſc & 
cuſtagiis, &c. “ That (the defendant) haye 
the return of the beaſts aforeſaid, Sc. It i; 
alſo conſidered, that the aforefaid (the de. 
fendant) recover. againſt the aforeſaid (the 
plaintiff) his damages aforeſaid, Sc. by the 
Jurors aforeſaid in form aforeſaid aſſeſſed; and 
moreover J. to the ſame (the defendant) 
at his requeſt for colts and charges, c. 


So that wherever the judgment is ; give 
on a verdict, either for plaintiff or defendan;, 
that verdict aſcertaining the damages, then 


needs no writ of inquiry to iſſuc; but where 


the judgment is not founded on a verdict, 
but on a demurrer or nen proſſ of the plaintiff, 
Sc. there the damages muſt be aſcertained 
by a jury on a writ of inquiry; becauſe what 
damages either party hath ſuſtained, is 2 
matter of fact, and therefore to be ſettled by 
a jury. But if both parties conſent that the 
court ſhall ſettle the damages without a jury, 


then the entry is, ſuper gue juſtic. hic ad 


petitionem ipfius (the defendant) ex afſei/# 
pred? (the plaintiff) afident damna ipſius (the 
defendant) occgſione premiſſ®, &c. ulira mis, 
&c.“ And this judgment is good, 'quia can. 

ſenſus tollit errorem. 
e In an action againſt two defendants 
where one avowed and the other made cog- 
nizance 

2 


bp 
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end. nzance for taking the diſtreſs for rent in ar- Gamon v. Jones 
WE ne 8 . I in error, 

4, rear, and the plaintiff in his plea in bar ſaid , Term Rer. 
de. Mrothing was in arrear, on which iſſue was 559. ; 
if) WMjoined, the Court held that a judgment en- 

” i WM:cred «that the defendants ſhould have a re- 

(the turn of the cattle, and recover their damages 

and coſts aſſeſſed by the jury”, was good, 


ave Neither as a judgment at common Jaw, tho” 
tis te return be not adjudged irrepleviſable, or 
de. Nlas a judgment under 21 H. 8. c. 19. which 
the Nlintitles the defendants to damages and coſts: 
the Nbecauſe now in point of law the return is ir- 
and Hrepleviſable; beſides it is an invariable rule, 
nt) What if a judgment be more favourable for the 
plaintiff than he is entitled to, he cannot take 
advantage of it, becauſe he is not injured by 
it. | 3 | 


[By the 17 Car. 2. c. 7. it is enacted, that 8 
© wherever the plaintiff in replevin, upon a 
diſtreſfs FOR RENT, ſhall be nonſuit before 
iſſue joined, in any court of record, the de- 
fendant making a ſuggeſtion, in nature of an 
avowry or cognizance for the rent in arrear, 
to aſcertain the court of the cauſe of the diſ- 
treſs, the Court, upon his prayer, ſhall. 
award a writ to the ſheriff, to inquire of the 
lum in arrear, and the value of the goods or 
cattle diſtrained. And that, upon the return 
of ſuch inquiſition, the defendant ſhall have 
judgment to recover againſt the plaintiff the 
arearages of rent, in caſe the goods or cattle 
diſtrained ſhall amount unto that value; and 
in caſe they ſhall not amount to that value, 
then ſo much as the value of the goods or 
Cattle diſtrained ſhall amount unto, with his 
full coſts of ſuit ; and ſhall have execution = 
the 
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. 


the ſame by Feri facias, elegit, or otherwiſe, 
And by the ſame ſtatute, the like proceeding 
may be had, where. judgment is given for 
the avowant, or for him that maketh cogyi. 
zance for any kind of rent. And it is therehy 
further enacted, that © in caſe the plaintiff 
ſhall be nonſuit after cognizance or avowry, 
made, and iſſue joined, or if the verdict ſhall 
be given againſt the plaintiff, then the jurors 
that are impanneled ro inquire of ſuch iſſue, 
ſhall, at the prayer of the defendant, inquire | 
concerning the ſum in arrear, and the value 
of the goods or cattle diſtrained. And there. 
upon the avowant, or he that maketh cog- 
nizance, ſhall have the like judgment, &. 
as before (3). 7 17 5 i 


R > 3 
ene 

1 
i 


rr. By this ſtatute the Legiſlature intended, that 
the proceeding by writ of inquiry, eri facias, 
and elegit, ſhould be final, for the avowant 
to recover his damages, and that the plain- 
uff ſhould keep his cattle, notwithſtanding 
the courſe of awarding a retorno habendi, | 
which 1s the right judgment; for the ſtatute 
hath not altered the judgment at common 
law, but has only given a farther remedy to 
the ayowant. ; 


Freeman'y. Where a defendant avowed for a year' 
Bl 753, rent, and had a verdict, but no valve being 


found by the jury, a motion was made to the 
Court for a rule to ſhew cauſe why a writ of 


(a) In the caſes of Valentine v. Faucet, 2 Str. 1021. 
and in Ann. 138, Lord Hardwicke laid it down, tha 
in every caſe, unleſs where the Court is tied up by this 
ſtatute, a writ of inquiry may be granted in order 0 
do complete juſtice, 

inquiſ) 
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inquiry ſhould not iſſue under 17 Car. 2. 


. 7. to aſcertain the amount of the rent in 


arrear, and the value of the cattle diſtrained? 
Could J. doubted whether it could be granted 
to ſupply a defective verdict in caſe of rent, 
though. he held that after judgment by de- 
fault, it certainly would lie, and added, that 
Birrow's note of the caſe of Andrews v. James, 
M. 24 G. 2. B. R. which was cited in favour 


of the rule, ſtated that tO be 4 judgment by ; 
default, however no cauſe being ſne wn, the 


rule was made abſolute.” 


207 


The defendant had .judgment upon de- Carth. 253. 


murrer for a return irrepleviſable, as at com- 
mon law, upon which a writ of inquiry was 
awarded purſuant to the ſtatute, And on 
error brought, ic was objected, that when 
the defendant proceeds on the ſtatute, he 
ought not to have judgment for a return; but 
the Court held that the judgment was well 
given, for the reaſons before mentioned. 


| 
But where the defendant pleaded aon cepit, Ca. of pra. in 


and after obtaining judgment of retorno ha- C. F. 42. 


bendo, procured a writ of inquiry of damages 
to be executed, —the Court ſet aſide the writ 


of inquiry, and the inquiſition taken thereon, 
y quill 5 


becauſe there had been no avowry; for the 
avowry, which is in the nature of a declara- 
tion, is the only ground of an inquiry for the 
defendant in replevin. 5 


Where the jury who try the iſſue, omit 1 Lev. 255. 


to inquire of the rent in arrear, purſuant to 
the ſtatute, no writ of inquiry can be arTER- 
VARDS awarded to ſupply the omiſſion; and 

| | | therefore, 
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Carth. 362. 
4 III. 442. 


Rees v. Morgan 
in error, 

3 Term Rep. 
345» 
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therefore, in ſuch caſe, the defendant myf 


purſue te common law judgment of retry 
habendo. But where the defendant avons 


as overſeer, for a poor's rate, under the 


43 Eliz. c. 2. and the plaintiff is nonſuit, of 
a verdict paſſes zgainſt him, and the jury are 
diſcharged without inquiring of the treh|, 
damages, given by that ſtatute to the defend. 
ant, the defect may be cured by a writ dl 
enquiry; becauſe ſuch inquiry is no mon 
than an inqueſt of office. 


e If the jury find a verdict for the defend. 
ant with damages, without finding either the 
amount of the rent in arrear, or the value of 
the diſtreſs, the defendant may take a jude- 
ment pro retorno habendo; or he may amend 
the judgment for the damages, even after the 
record is removed into a court of error by 
ſubſtituting a judgment for a retorno habendi: 
and if he neglects making ſuch 4mendment, 
a court of error, tho' it reverſe the judg- 
ment for the damages, will award a judgment 
for a retorno habendo, and give the defendant 
coſts up to the time of the judgment in the 
court below.” : | : 

As to the coſts in replevin, it is to be ob- 
ſerved, that as the plaintiff in ſuch action 


might have recovered damages at the com- 


mon law, before the ſtatute of Glouceſter, ſo 
now by that ſtatute, (c. 1.) he is entitled fo 
coſts, as a conſequence of thoſe damages. 
But the avowant or defendant in replevin had 


no right to coſts till the 7 H. 8. c. 4. which 


gives damages and coſts to every avowant, 
and to every perſon making cognizance, ot 
- juſtifying 
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muß juſtifying as bailiff in replevin, for any rent, 
cuſtom or ſervice, if his avowry, cognizance 
or juſtification be found for him, or the 
the plaintiff be otherwiſe barred. The ſtatute of 
21 H. 8. c. 19. extends the ſame benefit to 
defendants, avowing, making cognizance, 


ate 5 

ebe or juſtify ing, for damage feaſant. 

end. | : | 

t of « Theſe ſtatutes extend to avowries made ad on Cots 


ore i or an eſtray, bur not to pleas ot prijel a 
auler lieu upon which the writ is abated. 


nd. It has been holden, that altho' the power Rol. Rep. 
the of making an avowry be given to an execu- #37: 

eat cor by the 32 H. 8. c. 37. which is ſubſequent 

dg. to both the ſtatutes which give coſts to an 

end avowant.— yet ſuch executor is entitled to 

the Wl coſts, al:ho* they be not mentioned in the 

by WY ftatute which gives the avowry. | 


nt, But it has been reſolved, that the defend- Hard. 153. 
g. ant in replevin ſhall not recover coſts, if he 

Nt claim property in the diſtreſs; becauſe that 

nt is a caſe omitted out of the ſtatutes which 

give the defendant his coſts in replevin. 

Tamen quære; for by the ſtatute of 4 Fac. 1. 

c. 3. the defendant obtaining judgment, ſhall 

recover coſts in every action, wherein the 

plaintiff might have recovered them againſt 

the defendant. And therefore in another Cro Jac: 520, 
cale, where the defendant avowed for an 
amerciament by a court leet, which is equally 
a caſus omiſſus with the former; it was 
holden, that the avowant ſhould have his 
colts (a). | _ 


(a) Sed vide Cro. Eliz. 300. Semb. contra. 
P 7 When 
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Barnes's Notes 
4to. 148. 


3 Bur. 1284. 


Whether the defendant was entitled to double 
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When the defendant proceeds by inquin 
on the 17 Car. 2. c. 7. he ſhall recover hy 
full coſts of ſuit, as appears before. 


And by the 11 G. 2. c. 19. which declarg 
it to be lawful for the defendant in replevig 
to make a general avowry or cognizance for 
rent, relief, heriot, or other ſervice, it B; 
enacted, that if the plaintiff in ſuch aRin 
ſhall become nonſuit (a), diſcontinue his attinf 
or have judgment againſt him, the defendant 
ſhall recover DovBLE coſts of ſuit. 


The defendant in replevin avowed the tak- 
ing as a ſeizure for an heriot cuſtom; and 
the plaintiff being nonſuited, a queſtion aroſe, 


coſts? And it was holden that he was not; 
for, the avowry not being for a diſtreſs, the 
caſe 1s not within the ſtatute, 


By the 8 & 9 V. 3. c. 11. it is enacted, 
that “ where ſeveral perſons ſhall be made 
defendants in any action or plaint of treſpaſs 
Sc. and any one or more of them ſhall be 
acquitted by verdict, every perſon ſo acquit- 
ted ſhall recover his coſts.” But it has been 
holden that this ſtatute does not extend to 
actions of replevin; for the word /reſpaſs, # 


(a) It is obſervable that in an action of replevin there 
can be no judgment as in caſe of a nonſuit, for not 
going to trial according to the practice of the court in 
which the cauſe is pending, becauſe both parties being 
actors, the defendant may carry down the record by 
proviſo; and the whole Court ſaid that the 14 G. 
c. 17. for preventing vexatious delays, had never beet 
extended to actions of this kind, 1 Bl. 375. Jones“. 
Concannen, 3 Term Rep. 661. i 
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t armis. | 


9 1 © x * 
« An avowant is a defendant within the 


+ is there uſed, only relates 'to treſpaſſes vi 
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Stone v. For- 


late meaning, tho' not within the words of the 2%» _ A 
evi, 27. c. 16. ,. 5. which gives coſts if any Dougl. 709. 
: for ſpecial matter pleaded by virtue of that ſta- 3 et 
it tute by any defendant, tenant, or plaintiff in 
<0 replevin ſhall be judged inſufficient on de- 
tion murrer, or found for the plaintiff or demand- 
dant ant on verdict, and ſhall pay coſts on the 

ſpecial avowries found againſt him.“ 
ak. © And' accordingly-where ſome iſſues in Barnes 141. 
and WW replevin are found for the plaintiff, which Pau: 

a Joddrel, 

ole, Wentitle him to judgment, and ſome for the 2 Term Rep. 
ble ¶ defendant, the latter muſt be allowed the 235. 


ot; Wi coſts of the iſſues found for him out of the 
the BW general coſts of the verdict; unleſs the Judge 

certify that the plaintiff had a probable cauſe 

for pleading the matters, on which thoſe iſſues 
ed, are joined: and Buller J. ſaid the general rule 
is this, where ſeveral matters are pleaded by 
the plaintiff, ſome of which are found for 
him, and others for the defendant,. ſo that 


Judge who tried the cauſe certify that there 
was a probable cauſe for pleading thoſe pleas, 
the Maſter is not to deduct the coſts of the 
iſſues ſo found for the defendant, but if there 
be no certificate, the defendant is entitled to 
have thoſe coſts deducted for him.“ 


« It was held that an avowant was not a 
plaintiff within the meaning of 3 H. 7. c. 10. 
which gives a plaintiff coſts and damages 
where the defendant ſues a writ of error be- 
P2 fore 


the plaintiff is entitled to judgment; if the 


Coan v. Bowles, 
Cit. Dougl. 709. 
N. 3d edit. 
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fore execution” ſo as to be entitled to coſy 
on the affirmance of a Judgment 1 in his favour 
upon the writ of error.“ 


8 Where there is an icue on the defend. 
_ ant's being bailiff upon a plea of diſtreſs fe 
rent, a certificate is neceſſary to entitle the 
— to full coſts,” 


As to the Retorno Habendo, and Second Del. 
verance. 


In all caſes where the. defendant in reple 
yin avows and hath judgment on ſuch avoy- 
ry, he ſhall have return of the beaſts awarded; 
becauſe the avowry allows the caption, bu 
avoids the injuſtice thereof, by ſhewing he 
had. good cauſe of taking fuch diſtreſs; and 
— if ſuch cauſe of caption be ap. 
proved of by the Court, they muſt, in juſ- 
rice, return the pledge to the avowant, 


And 5 the n inſtead of an 
avowry, pleads to the writ of replevin; that 
is, where he does not admit the caption 2nd 
avoid the injuſtice of it, but by plea inſiſts 
that the plaintiff ought not to have the wri 
of replevin, whether he the defendant took 
them or not; yet here the defendant in ſome 
caſes ſhal} have return without any avowry or 
conuſance made.-And in order to fete 
this, it will be neceſſary to take up a diflinc- 
tion already obſerved, between pleas that 
diſ-affirm property in the plaintiff, and pies 
that admit property in the plaintiff. As if the 


detendant in the replevin Pleads property 
I the 
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the beaſts himſelf, or in a ſtranger, (whether 
it be pleaded in abatement of the writ in bar 


fendant prevails in it, he ſhall have return 
WITHOUT ANY AVOWRY; becauſe if theſe 
pleas be true, they deſtroy all right of com- 
plaint in the plaintiff for the caption and re- 
tention : and if the plaintiff hath no right to 
the writ of replevin, under the preſent form, 
nor under any other, he ought to have no 
benefit from his unjuſt complaint; and there- 
fore the Court muſt award reſtitution of the 
beaſts to the defendant, out of whoſe poſſeſ- 
ſion they were taken by the replevin, 


Jed. But if the defendant pleads property in the 
bu. plaintiff, and J. $.—though this plea abates 
he che writ under the preſent form, yet by ad- 
aug mitting the property in the plaintiff, it ſhews 
1p. that the plaintiff and J. S. have a right to a 
of replevin, though under another form, and 


conſequently the defendant ſhall not have 

return of the plaintiff's beaſts, unleſs he 

news good cauſe for ſuch return, and avoids 

da the injuſtice of the firſt caption complained 
of by the plaintiff, 


tion in D. and the defendant pleads that he 
took them in S. a&/que hoc that he took them 


never give him à return of the beaſts with- 
out a conuſance or an avowry; becauſe he 
leaves the plaintiff a right to retain his 
beafts, when he neither denies the property 

e to 


Bro. Abr. tit. 


y iy: a p , Avers, pl. 28. 
of the action, or in juſtification,) if the de- Vent. 249. 


So if the plaintiff in replevin lays the cap- pro. Abr. üt. 


Avers, pl. 28. 
; „ f Raſt. Ent. 554. 
in D.— This plea, if found for the defendant, 1d. Raum. 


. 7. 
may excuſe him from damages, but can Pon. 175. 
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to be in the plaintiff, nor ſhews any cauſ 
why he' ſhould take them as a pledge. 


If the tenant offers his rent at the time gf 
the diſtreſs taken, or before impounding, 
and the lord refuſes to accept it, he ſhal 
never after have return of the beaſts, though 
the rent be in arrear; — becauſe the diſtreſ 
1s but a pledge for the rent, and when the 
rent is offered, the pledge ought to be re. 
ſtored; conſequently the Court will never! 
award the return of the pledge to the 
lord, which he ought to have reſtored to 
the plaintiff before the replevin was taken 
out. ; : 


ok 
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Bro. Abr, it. If the plaintiff be nonſuit before he de. 


Retorn. d To | 
Avers, pl. 33. Clares, the defendant ſhall have return of 
Dyer 280. the beaſts without making any conuſance or 


pl. 14. 


= 1 0 
s. ex BR oo I . 
FINE : . 


avowry; becauſe where there is no expreſs 
charge made againſt the defendant by a de- 
claration in court, the defendant hath not an 
opportunity to ſhew his cauſe of caption; 
and ſince this is owing to the default of the 
plaintiff, he ſhall have no advantage from it 
by detaining the beaſts; - and therefore the 
defendant, on ſuch nonſuit, ſhall have re- 
turn, though he hath made no avowry, But 
if the plaintiff in replevin hath counted, and 
afterwards is nonſuited ; ſince by the count, 
the defendant is charged with an unjuſt cap- 
tion and detention, he muſt purge himlelf 
thereof by an avowry, before he can be en- 
titled to have return; for the return of the 
beaſts is ordered by the court on the juſtice 
of the original caption; and therefore the de- 

N | "CS. fendant 
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ſendant muſt firſt ſhew the juſtice of this 
caption, before he can have a return. 5 


The return in this action was never irre- 


Ne 

dig pleviſable at common law, whether the non- 
ſhall e ſuit of the plaintiff had been before the 
ouch N zvowry or after, or before or after iſſue 
tres joined; becauſe where the defendant had 
1 the judgment for a return on a nonſuit, though 
re. after verdict, that judgment was not founded 
erer upon the verdict, but on the default of the 
the plaintiff in withdrawing himſelf, at any con- 
to tinuance day after the verdict. So that 
ken though the defendant had return, yet he 


had not the juſtice or legality of his caption 
eſtabliſhed by ſuch judgment; and there- 
fore as long as the caption and detention 
was not determined by the judgment of 
the Court, ſo long they allowed the plain- 
> tiff after his own non-ſuit to take a new 
le- replev in. ye 


an [EY At 
n; But this was found very inconvenient, be- 
he cauſe by this means the defendant could ne- 


ver get reſtitution of the beaſts; and there- 


he wanted the pledge to compel the tenant 
to the payment. 


To remedy this miſchief the ſtatute of 
Weſt. 2. c. 2. taking notice, that paſtauam 
adjudicatum fuerit diſtringenti retornum ave- 
riorum, et fic diſtrifius, poſt quam averia fic 
retornata iterum replegiaverit, et cum viderit 
diſtringentem comparentem in curid, paratum 
fibi reſpondere, defaltam fecerit, ob quam ite- 
rum readjudicabitur diſtringenti retornum ave- 

8 F4- riorun, 


Bro. Abr. tit. 


fore was not likely to recover his rent, ſince 
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Retorn des 
Avers, pl. 23. 
2 Inſt. 340. 
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Reg. Jud. 58. 
2 Iaſt. 341. 


2 Inft. 344. 


Ec. greeting: If A. ſhall make you, &c. as 


in our court, Sc. were adjudged by reaſon 


plegiaverit averia, fecerit defaitam, vel alid 
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riorum, et fic bis, vel ter, et in infinitum 1, 
plegiabuntur averia; provides, that quam cit 
adjudicatum fuerit retornum averiorum diſtrix. 
gen i, per breve de judicio mandetur vicecomiti 
quod retornum babere faciat diſtringenti d 
averiis, in quo brevi inſeratur, quod vice. 
comes ea non deliberet ſins brevi, in quo fat 
mentio de judicio per juſticiarios reddito, &. 
which is the writ of ſecond aeliverance. 80 
that by this act, if the plaintiff in replevin be 
once nonſuit, he cannot now have a new re. | 
plevin, but the writ of ſecond deliverance; 
which is a judicial writ, and iſſued out of the 
record of the replevin, in which the nonſuit 
was, and is to this purpoſe. LET 


ce Rex vicecomiti E. ſalutem : Si A. fectrit 
te, &c. et etiam de catallis retornandis, que 
B. in curia noſtrd, Sc. adjudicata fuer unt ob 
defaltam ipfius A. fi retornum inde aajudice. 
tur: tunc eidem A. averia et catalia pre- 
difta fine dilatione liberari facias, et pont, 
Sc. prediftum B. Ec.“ a, 


ce George the Third, &c. To the ſheriff of, 
well of the cattle to be returned, which to B. 


of the default of the ſaid A. if a return of 
them ſhould be adjudged, that you then 
cauſe the beaſts and cattle aforeſaid to* be 
delivered without delay to the ſame 4. and 
put, &c. the aforeſaid B. &c.” 


And by the above mentioned act, it is 
further provided, quod fi iterato ille qui re- 


occaſione 


TD 


5 2 
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accafione adjudicetur retornum diftriftionts, 


jam bis replegiatæ, remaneat Aiſtrictio illa in 
perpetuum irrepiegiabilis. So that now if the 


plaintiff do not prevail in the writ of ſecond 
deliverance, but the defendant hath judgment, 
whether by the nonſuit of the plaintiff, by 
abatement of the writ, or by diſcontinuance 
of the plea, the return is awarded irreple- 
viſable; that ts, the defendant ſhall detain 
the beaſts as a pledge until the rent or duty 
for which they were originally taken, be paid 
to the defendant; and the plaintiff ſhall ne- 
ver be admitted to diſturb the defendant's 
poſſeſſion, by replevin or writ of ſecend de- 
liverance. | | | 


4279 


ut if the plaintiff tender the rent for which 2 lad. 105. 


the diſtreſs was originally taken, the defend- 34. 


fuſes, the plaintiff may recover them by ac- 
tion of detinue : becaule, notwithſtanding the 


judgment for return irrepleviſable, the beaſts 


ſtill remain as a pledge; and if the defendant 
refuſe ro make reſtitution of the pledge.upon 
tender of the rent, his detention then is un- 
lawful, and the plaintiff may puniſh ſuch. 
detention in an action of detinue. For though 
the retuin irrepleviſable prevents the bring- 
ing back of the pledge; yet it does not veſt 
the ablolute property thereof in the defend- 


ant, but only a qualified property unti} the 


rent is paid. 


| 2nt ought to reſtore the beaſts; and if he re- cc. Ic. 143. 


The writ of /econd deliverance is a. ſuperſe- 2 1ns. +41. 


deas in law to the ſheriff, to forbear to exe- P3< gr. 
cute the writ de retorno habendo, obtained on 
the nonſuit of the plaintiff, if it comes to the 

b . ſheriff 


* 
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ſheriff before return be made. If after te. 
turn be made, it is in the nature of a new re. 
plevin, as appears by the form thereof be. 
fore mentioned. R 
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Latch. 2. [But though the writ of ſecond deliverany 

Palm. 403- is a ſuperſedeas of the writ de retorno habend, 

"1 yet it has been adjudged to be no /uper/edeq 

of the writ of inquiry of damages upon the 

21 H. 8. c. 19. for thoſe damages are not 

avowed for, but are given as a compenſation Ml 

for the expence and trouble the avowant has 
undergone. * LE ane ak ? 


== 
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2 Wil. 116. So it has been determined that the writ of 
ſecond deliverance is no ſuper/edeas of the 
writ of inquiry of damages upon the 17 Car. 2. 
Ventr. 644. c. 7. And therefore it ſhould ſeem that the 
Vrit of ſecond deliverance is in effect taken 
away, where the defendant proceeds upon 
that ſtatute, by writ of inquiry of damages, 
and does not purſue the common law judg- 

ment de retorno habendo.] N 
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2 Inft. 34z. And the /econd deliverance is always to bring 
back the ſame diſtreſs which was firſt taken 
by the defendant, and for which he hath al- 
ready judgment for a return, So that if after 
the nonſuit, upon a retorno habendo, the 
ſheriff returns elongata, by means whereof the 
defendant hath other beaſts of the plaintiff 
delivered him in withernam, in this caſe, 
though there never was any return of the ori- 
ginal diſtreſs made to the defendant, (becauſe 
they were eloigned by the plaintiff, ſo as the 
ſheriff could not make any return of them) 


yet the /econd deliverance muſt go for the firſt 
3 1 diſtreſs 


re. 


"3 *S n 2Þ my 
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diſtreſs, and the plaintiff muſt declare of 
rar diſtreſs. For the writ of ſecond deli- 
verance is a Judicial writ, which iſſues out of 


the record of the Fix STF replevin, and there- 


fore cannot vary from the record out of which 
it iſſues; becauſe it ſeeks a deliverance of 
thoſe cattle which were formerly adjudged to 


the defendant on the plaintiff's nonſuit: and 
therefore ex vi termini this ſecond deliverance 
muſt be of the ſame beaſts, of which the firſt 


deliverance was made to the plaintiff by re- 


plevin. But it ſeems that after the ſecond 


deliverance purchaſed, the plaintiff may move 
the court for a reſtitution of the wwirhernam 


beaſts. 


Where the defendant puts in a plea to the 14. Rm. 217. 


writ of replevin, as property in a ſtranger, or 
in the defendant ;—and theſe pleas diſ-affirm- 


ing the property, of the plaintiff, are by ver- 


dict found for the defendant, or upon de- 
murrer adjudged for him; in theſe caſes the 
defendant ſhall have return irrepleviſable: for 
there could be no new replevin at common 


law, as upon a nonſuit, becauſe the Court 


had already given their judgment upon the 
legality of the caption. For if the property 
be in the defendant, or a ſtranger, the plain- 
tiff could have no cauſe to complain; and 
therefore to grant a new replevin, or, which 


is the ſame thing, not to have made the re- 


turn irrepleviſable, were to leave that ſame 
point open to an. examination, which had 
already been determined; and no writ of 


ſecond deliverance can be given by the ſta- 


tute, for that is only upon the plaintiff's non- 


ſuit, | | 
Bat 
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But if the defendant pleads property in the 
- plaintiff and J. S. which only abates the Writ 
under the preſent form; or pleads cepit i 
alio loco, which abates the count, and confe. 
quently the writ; in theſe caſes, as there can 


be no return without an avowry, for reaſons 


2 Inft. 340. 


e Inft. 349. 


2 Inſt. 340. 


already given; fo that return cannot; in the 
nature of the thing, be irrepleviſable; be. 
cauſe theſe pleas, only abating the writ, muſt 
neceſſarily allow a writ under a better form. 
And it were a contradiction to allow a ney 
replevin to the plaintiff, for the fame beaſt; 
which the Court hath returned to the de. 
fendant irrepleviſable. So if the plaintiff 
confeſſeth the plea of the defendant to be 
true, the defendant ſhall have return, but 
not ann 


If the writ of replevin abate for any mit 
priſion in the clerk, the defendant ſhall have 
no return at all; becauſe the plaintiff is in no 
default, but the officer: ſo that, after ſuch 
abatement of the writ, the plaintiff's poſſeſ- 
ſion of the beaſts continues. And therefore 
it ſeems that the defendant, in this caſe, i 
driven to a new diſtreſs. 


But if the wrie abate by miſinformation, or 
other default of the plaintiff, the defendant 
ſhall have return of the beaſts, but not irre- 


pleviſable ; becauſe the defendant, by plead- 


ing to the writ, allows the plaintiff another 
writ, under another form. 


The act which awards the return irreple- 
viſable, extends only to the king's suPERIOI 
courts of juſtice. For the act directs, que 


atlachictur ule qui diſtrinxit ad venienaum: 
; celui 


ly 
1 
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ertum diem coram juſticiariis, coram quibus 
acitum deducatur in preſentis partium; — 
which words are to be underſtood of the 
king's juſtices in his ſuperior courts, For 
the judges of inferior courts, are looked 
upon as more ſubject to miſtake and par- 
tiality, and therefore not to be truſted with 
the power of awarding a return -irreple- 
viſable, which is for ever to conclude the 
plaintiff. But it ſeems that where judgment 
was given upon verdict, and not vpon non- 
ſuit, the inferior courts could award a return 
irrepleviſable at common law. 


We come now to ſhew what remedy the 
defendant hath when he cannot come at the 
beaſts, on the writ de retorno habendo, 


It is already obſerved, that by the before 


221 


2 Inſt. 338. 


mentioned act of Weſt. 2. c. 2. the ſheriff, 


before he executes the writ of replevin, is 
obliged to take from the plaintiff zon ſolum 
plegios de pręſequendo, ſed etiam de averiis 
retornandis, fi adjudicelur retornand; & ft 
quis alio modo plegios ceperit, reſpondeat ipſe 
de pretio averiorum, et habeat dominus diſ- 
iringens recuperare per breve quod reddat ei 
tot averia vel catalla, et fi non habeat Balli- 
vus unde reddat, reddat ſuperior ſuus. The 
method of proceeding upon this act is, that 
if the ſheriff by the writ de retorno babendo 
cannot find the original diftreſs, but returns 
elongata, the defendant hath a ſcire facias to 
lummon the perſons who became pledges 
for the plaintiff} at the execution of the ori- 
ginal reple vin, that the plaintiff would make 
return, of the original diftreſs, if return thereof 
mould be awarded. This /cire ſacias brings 

. the 


2 Inſt. 340. 
3 Mod. 56, 37 
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the pledges into court, and thereby gives 
them an opportunity to conteſt, why the de- 
fendant ſhould not have return of their beaſts, 
fince the plaintiff *s beaſts cannot be found, 
Raft. 569. for whom they were pledges, If the pledges 
wy * cannot ſhew cauſe, then the defendant hath ' 
A WRIT to have return of the beaſts of the 


pledges, inſtead of the plaintiff. 


La, Raym. 278. [But here it may be proper to obſerve, | 
that the proceſs againſt the pledges in reple- 
vin, in ſuch courts as are not of record, is 
not properly a ſcire facias;. for every 2 
Jacias ought to be grounded upon a record; 
but it is rather a PRECEPT in nature of a a 


ſerre facias.] 


. If the pledges prove inſufficient, ſo as the 
Retorn. des ſheriff can find none of their cattle, and 
ayers, pl. 254. thereby is obliged to return zibil on the writ 
Sher. 275. 

| iſſued againft the beaſts of the pledges, the 
ſheriff himſelf, by the ſaid act, then becomes 

liable. ' And the defendant hath a ſeire facias 

grounded upon the ſaid act, quod reddat ei 

LA. Raym: 278. (the defendant) t averia or catalla. [Or 
in ſuch caſe, the defendant may proceed 

againſt the ſheriff by action on the caſe, for 

omitting to take pg or for taking ſuch 


as are inſufficient. ] 


ogg ec In ſuch action againſt the ſheriff, hin 
N. P. evidence muſt be given by the plaintiff of the 
Sz. inſufficiency of the pledges or ſureties, but 
Bull. Ni. Pu. Very flight evidence 1s ſufficient to throw the 
60. sch edit. proof on the ſheriff; for the ſureties being 
known to him, he is to take care 2 they 
are ſufficient.” 2 
But 
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[But it ſhould be remembered, that there 
is another act of Parliament relative to 
pledges in replevin; and that is the 11 C. 2. 
c. 19. which ordains, that © the ſheriff or, 
other officer, granting a replevin, fhall firſt 
take in his own name, from the plaintiff and 
two pledges, a bond in double the value of 
the goods diſtrained, conditioned for proſe- 
cuting the ſuit with effect and without delay, 
and for returning the goods, in caſe a return 
ſhall be awarded; which bond may be af- 
ſigned to the avowant, who may bring an 
action thereupon in his own name.” ] 


« A defendant in replevin is entitled to an pi v. Pre 
aſſignment of the replevin bond, if the plain- men, 


> 0's . . 5 Term Rep. 
tiff in replevin does not appear in the county 195. 
1c court, and proſecute according to the con- 
d dition.“ 
it 8 | 
e And he may ſue on the bond as aſſignee mis. 
$ of the ſheriff in the ſuperior courts, tho' the 
s replevin is not removed out of the county 
1 court,” ons” | | 88 


ce The court of K. B. will not grant an at- Rex v. Lewis, 
tachment againſt the ſheriff if he omits taking Sos 9 
a replevin bond, becauſe the party injured 
may maintain an action againſt him for his 
neglect.“ OR 


And in an action againſt him for taking ves. Leth- 
inſufficient pledges, the court of K. B. did not Sen g 
allow the plaintiff to recover damages beyond 333 
the value of the diſtreſs; becauſe if a return 

ſhould be awarded, the bond is ſatisfied by 


returning the goods taken.“ 


2 « But 


__ THE LAW OF REPLEVINS. 


* « But in a ſimilar action, where it x 
2 H. Bl. 36. peared that the ſheriff clearly knew the pledge 
to be inſufficient, the court of C. B. decided 
that the plaintiff might recover damages be. 
yond the penalty of the replevin bond, i.: 
more than double the value of the goods dil. 
trained, and the reaſon given was, becauſe i 
appeared to be a culpable neglect, and nat 
merely a non-feaſance, but muſt have been ac. 
companied with a bad intent; therefore that 
the rule in ſuch caſe muſt depend upon what 
damages the party ſuſtained; and as the 
11 G. 2. c. ig. /. 23. had given an equitable 
juriſdiction to the Court to qualify the pe. 
nalty, that it would not be agreeable to juſtice 
and reaſon, unleſs all that had been loſt by the 
proceeding was covered by the judgment.“ 
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« The high-ſheriff, under-ſheriff and te- 

- Plevin-clerk, (i. e. the officer appointed to 
make replevins under tr & 2 P. & M. c. 12.) 
are anſwerable for the infuficiency of the 
pledges de retorno habendo taken according to 
Heſtm. 2. c. 2. and 11 G. 2. c. 19, and each 
of them are bound to diſcover the names of 
the pledges to the defendant in replevin, in 
caſe he finds it neceſſary to fue them on the 
bond, on account of ſuch inſufficicncy.“ 
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ce Thus where a replevin was brought for 

a diſtreſs taken for rent in which the defend- 

ant had a verdict with daniages and coſts, 

an application was made to the Court for 2 

rule on the replevin clerk, under-ſheriff and 

county clerk, to diſcover the names of the 

Richuwdsv. pledges de retorno hobendo, becauſe on ſuing 
8 a writ of de reterno havenay irrepleviſable, the 


Bl. 1220. 8 : | 
| ſheriff returned an cloignment, and the te. 
| | picvif 


Jr 


3 
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levin clerk had refuſed to give the names of 
the pledges; the Court after ordering the 
high ſheriff ro be added, held thar the high 
ſheriff and under-ſheriff, as well as the reple- 
vin cleck (who was their deputy) were an- 
ſwerable to the defendant in repl-vin for the 
inſufficiency of the pledges taken according 
to Weſtm. 2. c. 2. and 11 G. 2. c. 19. / 23. 
and granted the rule againſt. them, tho' they 
diſcharged the rule as to the county clerk.” 


[The mode of proceeding on 11 G. 2. c. 19. 
is generally now preferred to the old remedy 
by /cire facias, where the replevin is upon a 
diſtreſs for rent. And it is not affected by 
the 17 Car. 2. c. 7. for where the avowant 2 Will. 42. 
had judgment for want of a plea in bar, in 
purſuance of that ſtatute, it was held, that 
he had two methods of proceeding in his 
election; either to execute a writ of inquiry, 
or to fue upon the replevin bond; the plain- 
uf not having proſecuted his ſuic with effect. 


If the ſheriff upon a replevin take pledges 11 H. 6. 16. b. 
de retorno habendo, and upon a return awarded 
return, quod averia elongata ſunt, and then a 
fſeire facias is brought againſt the pledges, 
and a 7ibz] is returned, an action hes againſt 
the ſheriff; or, an action may be maintained 
againſt him, «pon ſuggeſtion of this matter. 


From hence it ſhould ſeem that it is not 
neceſſary to ſue out a /cire facias againſt the 
pledges, and to have it returned nibil, in or- 
der to ground an action againſt the ſheriff for 
their inſufficiency, And this opinion is au- 
thorized by the following determination. | 

An 
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Rous v. Patter- An action on the caſe was brought again 


40 Vin. Abr. the ſheriff for tak ing inſufficient pledges vpn 
399- a replevin, to which he pleaded Not guily; 


and a verdict being found againſt him, judg. 
ment was given thereon in the court of C. J. 
A writ of error was brought in B. R. andi 
was objected, firſt, that an action on the caſe 
was not the proper remedy; and ſecondly, 
that ſuppoſing ſuch action lay, there qught to 
have been a ſcire facias firſt ſued out againſt 
the pledges. As to the firſt objection, the 
Court held that by the ſtatute of Yen. : 
the party diſtraining has an intereſt in the 
_ pledges, and if the ſheriff omits to take them, 
or, which is the ſame thing, takes inſufficient 
ones, the party is aggrieved, and conſe. 
quently is entitled to his action. And a 
to the ſecond objection, it was determined, 
that tho* a /cire facias may be brought 
againſt the pledges, yet it does not folloy 
from thence, that an action does not lie 
againſt the ſheriff, without firſt bringing a 
ſcire facias againſt the pledges. For tho 
| ſome books (2 Inſt. 340. F. N. B. 74 
F. Bro. ti. fo. 3. $69. 5. Co. it 
637. Skin. 244.) mention ſuch a previous 
ſtep, yet, as the ſtatute does not direct it, 
and as no caſe declares it to be neceſſary, it 
would be hard to require ſuch a circuitous 
mode of proceeding : and therefore the judg- 
ment of C. B. was affirmed. ] 


So that the defendant is now ſecured againſt 
the danger he was expoſed to at common 
law, which was, that the plaintiff who had 
the poſſeſſion of the diſtreſs reſtored to him 


by the execution of the replevin, would "mw 
e 
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ell or diſpoſe of them pending the ſuit; and 
ſo the defendant, though he had judgment, 
Joſt the fruits of it. | 


There is another remedy for the defendant 
where the ſheriff returns ęlongata on the writ 
de retorno habendo, and that is by withernam 
againſt the plaintiff's beaſts (a); but this has 
been already mentioned, and diſcuſſed. 


VIII, Of the Writ of Recaption. 


It is already obſerved, that where the de- 
ent i fendant hath judgment upon his avowry in 
ne. Wi replevin, he ſhall have reſtitution of the 
beaſts, to detain them as a pledge, until the 
rent or duty for which they were taken be 
paid or ſatisfied ; and ſince he hath got ſecu- 
rity to have return upon making out the 
juſtice of his firſt caption, it 1s highly rea- 
ſonable, that pending that ſuit, the tenant 
ſhould be protected from farther diſtreſles 
for the ſame rent or cauſe for which the firſt 
diſtreſs was taken, For this purpoſe the writ 
of recaption was framed; in which, if the 
defendant be convicted, he ſhall be fined 
to the king; becauſe by the ſecond cap- 
tion the defendant takes upon him to de- 
termine the juſtice and legality of the 


(a) If the plaintiff becomes a bankrupt, and the aſ- 
nt hpnees ſell the goods, the defendant cannot after judg- 
ment bring an action againſt them, as for money had 


ON or received, but he may take out a retorno habendo, and 
ad en an elongata returned, a capias in withernam, or he 
Mm may proceed againſt the plaintiff and his ſureties, and 
en ik they are inſolvent, againſt the ſheriff. | Bradyll v. 


ell Ball, 1 Bro, C. C. 427. Cooke's Bank. Laws 218. 
fn 22 5 mt. 


227, 


F. N. B. 71. E. 
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en . But it ſeems that if A. diſtrains beaf; 


Fa —— * 
1 — 5 $ —— * * a> - 2 2 — — — 
— r IVY 09S, 
„ „ * e eee 
» 


r. N. B. 2. B. The deſign then of the writ of 'recaption 


* ras 
— ee ———— one — os er, 4 


firſt, while that very point is under the 
conſideration of the court of juſtice in 
which the replevin depends. For if the fir 
diſtreſs were lawful, he ſhall have return of 
it, and therefore the ſecond is unreaſonable; 
if the firſt were unlawful, much more ſo i; 
the ſecond taking for the ſame cauſe; & 
that the recaption lies even where the caul: 
of the firſt caption was juſt. 


damage feaſant, and pending that ſuit, the 
ſame cattle or other cattle of the ſame pro. 
prietors, treſpaſs on the foil of 4.—A. may 
diſtrain again pending the firſt ſuir; becauſe 
each diſtreſs is for a DISTINCT and SEVERAL 
treſpaſs or injury, for which A. 1s entitled to 
ſatisfaction. The reſtitution of the cattle for 
the fi:{t treſpaſs will be no compenſation for 
the ſecond treſpaſs, ſince 4. cannot legally 
with-hold them as a pledge for ſatisfaction of 
a ſecond treſpaſs, when the firſt is ſatisfied, 


[And if a plaint be removed out of the 
county into the common pleas by pore or re- 
cordari, and afterwards the plaintiff be non- 
ſuit in the common pleas, before: or after an 
avowry made, the lord after this nonſuit may 
_ diftrain again for the fame cauſe, and ihe 
tenant ſhall not have a recaption, becavſe 
there is not any plea depending ; and pet 
the plaintiff may ſue a writ of ſecond deli 
verance upon the ſame record.] | 


.. 


being to prevent a ſecond diſtreſs for the 


SAME rent or duty, it follows that the defen- 
1 Gal 
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gant cannot avow as in replevin, becauſe the 
avowry is in order to have a return of the 
pledges; but in recaption, whether the firſt 
diſtreſs were juſt or unlawful, the defeadant 
cannot have return of the beaſts under the 
notion of the pledge; for that were to invert 
the deſign of the law, by allowing the defen- 
dant a ſecond diſtreſs, by judgment upon 
that very writ, which was framed to puniſh 
the perſon taking a ſecond diſtreſs, for the 
ſame thing. | 


In the writ therefore of recaption, the de- F. N. B. 72. B. 
fendant muſt jusrirv as in treſpaſs ; becauſe 
fince he cannot avow the taking under the 
notion of a pledge for a rent or duty, (inaſ- 
much as he hath already a pledge for that, 
which will be returned to him, if in the 
event of the ſuit in replevin the rent appears 
to be in arrear) he muſt therefore be looked 
upon as a treſpaſſer, unleſs he can juſtify the 
taking for anoTHER cauſe And his de- 29 F. 3. 28. 
fence muſt be thus ;-—defendit vim & in- 
juriam quando, &c. & quicquid eft in con- 
temptum domini regis & ejus mandali (a). 


Hence it is, that there are no pledges de 
retorno habendo taken from the plaintiff, as 
in the replevin; becauſe tho' the deliverance 
of the beaſts to the plaintiff be immediate, 
as in the replevin, yet the defendant can have 
no return, For if the rent or duty was un- 


| (a) For the plaintiff ſhall not recover damages for 
the taking or detaining of his cattle, but only da- 
mages for the defendant's contempt againſt Law. 


Rol. 320. 1, 10. 5 Com. Dig. (3 K.) 32. 305. 
23 50 paid, 
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paid, for which the diſtreſs was taken, the 
defendant will have reſtitution of his ft 
diſtreſs; which being to remain in his hangs 
till the rent be paid, there is no reaſon for 
the reſtitution of the ſecond diſtreſs; and 
conſequently no occaſion for the pledges de 
retorno babendo, as in the original replevin. 


And here it is not neceſſary to entitle 2 
man to the writ of recaption, that the sau 
BEASTS or cattle be taken the ſecond time, 
which were firſt taken; but only that the 
cattle or beaſts of the sAME PERSON were dil. 
trained for the SAME RENT or duty; for the 
injury is the ſame to the plaintiff in replevin, 
whether the firſt diſtreſs be again taken, or 
any other goods or cattle of the plaintiff, and 
the writ of recaption is to puniſh the 1 injury. 


But if the lord diſtrains the beaſts of his 
tenant for rent, and afterwards diſtrains the 
beaſts of J. S. a ſtranger, being on the land, 
for the ſame rent; in this caſe no writ of te 
caption lies for this ſecond diſtreſs; not for 
the tenant, becauſe the ſecond diſtreſs is not 
of the tenant's beaſts ;—nor for J. S. becauſe 
the beaſts of J. S. were not formerly taken, 
and therefore J. S. muſt take out an original 
replevin, or bring his action of treſpaſs, a 


he thinks fit. 


Yet if the lord diſtrains his tenant, and 
pending that plea, commands his ſervant to 
diſtrain the tenant again, for the sARME rent, 
the tenant ſhall have a recaption againſt the 
lord himſelf for the ſecond diſtreſs ; becauſe 


the ſecond diſtreſs is eſteemed in Jaw to be 
2 ; taken 


Fl p 


4 0 
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taken by the lord himſelf, according to the 
rule qui facit per alium, faciat per ſe ipſum. So 
if the ſervant had taken the ſecond diſtreſs 
without the lord's command, yet if the lord 
had afterwards, by any ſubſequent act, 
agreed to the taking of the ſecond diſtreſs, 
as by joining in aid with the ſervant to de- 
fend the juſtice of the caption ;—ſuch ſubſe- 
quent agreement makes it a diſtreſs of the 
lord, and to have been taken in his right 
ab initio, For omnis ratibabitio mandato 


equiparatur ; and a parol agreement of the 


lord to the ſecond diſtreſs ſeems ſufficient. 


But if there be no ſuch command, or ſub. 
ſequent agreement of the lord, the tenant 
ſhall have no recaption either againſt the lord 
or the ſervant, though the ſervant makes 


conuſance of the ſecond diſtreſs in right of 


his lord, and for the ſame rent for which the 


lord took the firſt diſtreſs; for the writ of 


recaption is to puniſh the ſecond caption, 
only where it is wilfully made by the sAux 
perſon that made the firſt, or by another 
under his direction or authority; and it may 
be, that the lord and his ſervant had not no- 


tice of each other's caption. 


231 


So that where there is is no precedent F. N. B. 71. 6. 


command, nor a ſubſequent agreement of 


the lord to the ſecond caption, the tenant is 
left to his action of treſpaſs againſt the ſer- 


vant; becauſe the ſecond caption is a viola- 


tion of property, and unlawful, tho' the rent 
be in arrear; ſince the lord, by the firſt diſ- 
treſs hath taken a pledge for his rent, which 


24 the 


will be returned to him, if in the event of 
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to the rent itſclf, and not to this or that 


1. THE LAW OF REPLEVINS. 


and of B. a ſtranger, which they have in 


again for another half year's rent, the tenant 


the ſuit in replevin, the tenant be- found to 
be in arrear. 


If the lord diſtrains the beaſts of A. and 
B. for rent, and for the ſame rent diſtraing 
a fecond time the beaſts of A. only, A. ſhall 
have a writ of reception againſt the lord; be.“ 
cauſe there is a diſtreſs of A. already "Io chat 
rent, which the lord will have a return of, if 
the rent be found in arrear. But if the fiſt 
diſtreſs had been only of A. the tenant, and 
the ſecond diſtreſs had been the cattle of 4 


common, Fitzherbert makes a doubt whe- 
ther A. in this caſe ſhall have a recaption, 
becauſe of B.'s intereſt in the cattle ; for it 
is plain B. cannot join in the recaption, 
becauſe his beaſts were never diſtrained 
before. 


If the lord diſtrains his tenant, and he te. 
plevies, and the lord avows for rent, and the 
tenant pleads rien arrear, or levied by dil- 
treſs, and pending this ſuit other rent be. 
comes due, the lord may diſtrain again che 
beaſts of the tenant for the Jaſt rent incurred, 
and no writ of recaption lies for the tenant; 
becauſe theſe diſtieſſes are for two diſtinck 
cauſes. But if rhe tenant had pleaded to the 
avowry in the firſt replevin, hors de ſon fee, 
and pending that ſuit the lord kad dittrained 


ſhould have a writ of recaption ; becauſe 4 
the plea of hors de jon fee the lord's title 


particular arrear, is in diſpute, and that 


ritle may be determined by the firſt cap- 
tion; 
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tion; and therefore the ſecond diſtreſs being 
unneceſſary to try the' title to the rent; 
the writ of recaption lies to prevent it, and 
puniſh t the lord for raking the ſecond diſ- 
ucts, and to protect the tenant from ſuch 


opp cſſion. 


to 


And this writ of recaption lies for the F. x. B. 22. A. 
i teren before avowry made by the lord in 
iſt the firſt replevin; for otherwiſe the remedy 
nd vould not be adequate, becauſe the lord 
4, In gh harraſs the tenant by ſeveral diſtreſ- 
in ce, before the lord, by the rules of the 
e. cut, could de compelled to avow. But 
n, hen the tenant mult, in his declaration on 
it che ecaption, aver that the ſecond diſtreſs. 
h bas taken for the ſame cauſe as the firſt; 
d other wile the tenant fails in making out to 

the Court his title to the writ of recaption, 

and conſequently cannot puniſh the lord for 
. taking the ſecond diſtreſs. 


þ {And a recaption heth as well where the F. k. B. 72. G. 
0 vlea is depending in the county before the 

ſheriff, as where it is OY before juſ- 

ices of record. ] 
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APPENDIX. 


PRECEDENTS of PLEADINGS in 


REPLEVIN, 


HE king, Sc. We command you nt of re- 
that juſtly and without delay you plevia. 
cauſe to be replevied the cattle of B. which 

D. took and unjuſtly detains, as it is ſaid, 

and afterwards thereupon cauſe him juſtly 

to be removed, that we may hear no more 

clamour thereupon for want of juſtice, &c. 


A. B. complains againſt C. D. in a plea plant. 
of taking and unjuſtly detaining his cattle 
againſt ſureties and pledges, Wc. 


E. F. 


Pledges to proſecute, “ and 
| | G. H. 


Walker 


_ the force and injury when, Sc. and well 


236 A r t 
Walker againſt Towerſy and others. 


2 M. 9 W. 3. Roll. 48. 


Declaration.  Midd', to wit, F OHN Tower "ſy, Nobert 
* Ii heeler and Willa 
Stubbins were ſummoned to anſwer to 7}. 
mas Walker in a plea, why they took a ſi. 
ver porrenger of the ſaid Thomas and un- 
juſtly detained it, againſt ſurety and pledge 
until, Sc. And whereon the ſame Thong 
by J. L. his attorney complains that the 
ſaid John, Robert and William, on the fil 
day of May in the gth year of the reign 
the Lord William the Third, now king dd 
England, &c. in the Charter houſe in the 
county of Middleſex aforeſaid, in a certain 
place there called the dwelling-houſe of him 
the ſaid Thomas, took the ſaid porrenger df 
him the ſaid Thomas, and unjuſtly detained 
it, againſt ſurety and pledges until, & 
whereby the ſame Thomas ſays that he is 
prejudiced, and hath damage to the value 
of 3o/. And therefore he produces the 
1 1 


Cognifance And the ſaid John, Robert and Willian, 


by overſeers 


for a poor's . by R. H. their attorney come and defend 


acknowledge the taking of the porrenger 
aforeſaid in the ſaid place in which, &, 
and juſtly, c. becauſe they ſay, that at 
the ſaid time when, &c. the ſame John and 
Robert, being overſeers of the poor of tht 
pariſh of St. Sepulchre in the county of 
Middleſex, by virtue of a certain warralt 


under the hands and ſeals of ä 
thers 


/ 


Ar r 1 1 


here, Eſq; and Thomas Smith, Eſq; then 
wo of the juſtices of the lord the now king, 
ſigned to preſerve the peace in the county 


he church and the overſeers of the poor 
f the fame pariſh, or any of them, directed, 
at the ſaid place in which, Sc. demanded 
f the ſaid 7. Walker to pay them 105. 6d. 
f lawful money upon him duly aſſeſſed 
towards the relief of the poor of the pariſh 
aforeſaid, by the authority aud according 
o the tenor, purport and effect of a cer- 
tain ſtatute made and provided in a par- 


of England, &c. held at Weſtminſter in the 


reign; and becauſe the ſame Thomas then 
and there refuſed to pay the ſaid 105. 6 d. 


ſame John and Robert, as overſeers of the 
poor aforeſaid, and the ſaid William at their 
requeſt and in their aid, for the preſer- 
vation of the peace of the ſaid lord the 
king, (the ſame W,illiam being then a con- 
table within the pariſh aforeſaid) by vir- 
tue of the ſtatute and warrant aforeſaid 
well acknowledge the taking of the por- 
renger aforeſaid, the ſaid time when, Ec. 
in the ſaid place in which, Sc. in the 
name of a diſtreſs for the ſaid 105. 6 4. 
upon him the ſaid 7. Valter as aforeſaid 
alſeſſed towards the relief of the poor of 
the pariſh aforeſaid, then being in arrear 


are ready - to verify: wherefore they pray 
judgment, and a return of the porrenger 
atorelaid, to be adjudged to them, c. 

1 | And 


forefaid (quorum unus) to the. warden of 


county of Middleſex in the 43d year of her 


to them the ſaid John and Robert, they the 


and unpaid, and juſtly, Sc. . And this they 


"IF 


Eliz. c. 2. 
lament of the lady Elizabeth, late queen 5 19, : 
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Repl. 
De injuria ſua 


Propria. 


Declaration, 


for taking a 


mare in the 
highway. 
Salk. 3. 
Pract. Reg. 


157. 


place in which, &c. took and unjuſtly de. 


the ſaid John, Robert and William likewiſe, 


Nortb'ton, to wit. E . HN Bilſon was fum- 


And whereon the ſame Samuel by W. I. 


AT 1 

And the ſaid Thomas ſays, that the zi 
John, Robert and William, by the reafy 
before alledged, the taking of the Por: 
renger aforeſaid of him the ſaid: Thomas i 
the ſaid place in which, Sc. ought not 9 
acknowledge juſt, becauſe he ſays, thy 
the ſaid John, Robert and William, the dy 
and year aforeſaid in the declaration afore. 
ſaid mentioned, of their own wrong, with. 
out ſuch cauſe by them in their cogniſance 


aforeſaid above mentioned, the porrenger 
aforefaid of him the ſaid Thomas in the {ai 


rained, againſt ſurety and pledges, c. i 
manner and form as the ſaid Thomas abow 
againſt them complains; and this he prays 
may be inquired of by the country : and 


Sc. Therefore, Cc. 
Croſſe againſt Bilſon. 


moned to anſwer to 
Samuel Croſſe in a plea, why he took a mare 
of him the ſaid Samuel and unjuſtly de- 
tained it, againſt ſurety and pledges, &. 


his attorney complains, that the ſaid Joh 
on the firſt day of O#ober in the 12th year 
of the reign of the lord William the Third, 
late king of England, &c. at Hardingſta 
in the county aforeſaid, in a certain place 
there called the king's highway, a mare ol 
him the ſaid Samuel took and unjuſtly de- 
tained it, againſt ſurety and pledges, until 


ESL ET 


Ge. whereby the ſame Samuel ſays that he 
is prejudiced, and hath damage to the 
value of 10/, And therefore he produces 
the fuit, Sc. 


* attorney comes and defends the force and 
* injury when, c. and as bailiff of the moſt 
with. noble William lord Leimpſter well acknow- 
ſanc ledges the taking of the mare aforeſaid the 


faid time when, Cc. in a certain place 


"i And the ſaid John Bilſon by J. Z. his Cane 


for damage 


feaſant. 


1 called the queen's highway, and juſtly, Sc. 


becauſe he ſays, that the ſaid place con- 


4 rains, and the ſaid time when, Sc. did 
wr contain in itſelt, half a rod of land with 
ray the appurtenances in Hardingſton aforeſaid: 
an vbich faid half rod of land long before 
iſe and the ſaid time when, Cc. was parcel 


of a certain ancient meſſuage in Harding- 
Von aforeſaid; which ſaid meſſuage long 
before, and the ſaid time when, Sc. was 
the ſoil and freehold of the ſaid lord 
Leimpſten; and becauſe the mare aforeſaid 
the ſaid time when, Sc. was in the ſaid 
half rod of land in which, &c. doing da- 
mage there, the ſaid John, as bailiff of 
the ſaid William lord Leimpfter, well ac- 
knowledges the taking of the mare afore- 
fad, in the place in which, Sc. and juſtly, 


that the ſaid John took the mare aforeſaid 
in a certain place called the king*s highway, 
as the ſaid Samuel againſt him hath de- 
clared: and this he is ready to verify: 
vherefore he prays judgment, and a return 
of the mare aforeſaid, to be adjudged to 
him, Ce. | 
And 


Sc. doing damage there, Sc. without that, 


1 Sid. 189, 
190. 

1 Vent. 135, 
136. Cro. El. 


2702. 


a r TS 


And the ſaid Samuc! ſays, that the {gy 
Joh Bilſon, as bailiff of the moſt nok 
Wiiliam lord Leimꝑſter, the taking of th 
mare aforeſaid ought not ro acknowledge 
juſt, becauſe he ſays, that he the ſaid Jr 
Bilſon the ſaid time when, Sc. took th 
mare aforeſaid in the ſaid place then cal 
the king's highway, in manner and form à 
the ſaid Samuel above by declaring hath 
alledged: and this ne prays may be ii. 
quired of by the country, . 


And the ſaid John ſays; that he to the 
plea of the ſaid Samuel above in replying 
pleaded hath no neceffiry, nor is by the 
law of the land obliged in any manner 
to anſwer, becauſe he ſays, that the ſame 
plea is not ſufficient in law to maintain 
his declaration aforeſaid: and this he | 
ready to verify: wherefore for want of 1 
ſufficient replication in this behalf the 
fame John as before prays judgment, and 
that the declaration aforeſaid may be qualh- 
ed. 


And the ſaid Samuel, for that he hath 
above alledged ſufficient matter in law for 
him the ſaid Samuel to maintain his action 
and declaration aforeſaid, which he is read 
to verify, which ſaid matter the ſaid John 
doth not deny, nor to the ſame in any wil 
anſwer, but that averment hath a]togethet 
refuſed to admit, prays judgment, and bu 
damages by reaſon of the taking and urjul 
detention of the mare aforeſaid, to be ad. 
judged to him, &c. And becauſe the jul 
tices here will adviſe themſelves of and * 

| [II 


A rn DU 


thereon, day is given to the parties aforeſaid 
here until from the day of St. Michael in 
three weeks to hear their judgment thereon, 
becauſe the ſame juſtices here thereof not 
yet, Fc. On which day here comes as well 
the ſaid Samuel as the ſaid John by their 
attornies aforeſaid; and hereupon the pre- 


to maintain his declaration aforeſaid, as the 
faid Samuel hath above alledged; wherefore 
the ſaid Samuel ought to recover his damages 


John: but becauſe it is unknown what dama- 


of the premiſſes, the ſheriff is commanded, 
that by the oath of twelve good and lawful 
the men of the county aforeſaid he diligently in- 
and quire what damages the ſaid Samuel hath 
2b-WY ſuſtained, as well by reaſon of the premiſſes, 


as for his coſts and charges by him abour 


his ſuit in this behalf expended; and the 
nach inquiſition which he ſhall thereof make, 
for certify here on the octave of St. Hilary un- 
tron der the ſeal, c. and the ſeals, Sc. On 
ache which day here comes the ſaid Samuel by 
an bis attorney aforeſaid ; and the ſheriff, to 


wier wit, Cæſar Child, Bart. hath now returned 


ther here a certain inquiſition taken before him 
ho at the town of North'ton in the county afore- 
zul ſaid on the 19th day of January laſt paſt by 
a0. the oath of twelve, Sc. whereby it is found 
juli that the ſaid Samuel hath ſuſtained damages 
po by reaſon of the premiſſes, beſides his coſts 
the R | and 


the premiſſes before they give judgment Cro. El. 202. 


miſſes be ing ſeen, and by the juſtices here judgment for 
more fully underſtood, it ſeems to the ſame be plaintiff. 
juſtices here, that the plea of the ſaid Samuel 
above in replying pleaded is ſufficient in law 


9 


ges the ſaid Samuel hath ſuſtained by reaſon 
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by reaſon of the premiſſes againſt the ſaid Inquiry awar« 
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Final judg- 
ment. 


General er- 


rors aſſigned. 


No original. 


No warrant 
ef attorney. 


to 80. and 2 d. by the inquiſition aforeſaid 


and likewiſe in the rendition of the judg: 


Jon; when, by the law of the land of this 


APPEN-D 1 


and charges by him about his ſuit in this 
behalf expended, to 80s. and for thoſe 
coſts ard charges to 2d. Therefore it i; 
conſidered, that the ſaid Samuel do recover 
againſt the ſaid John his damages aforeſaid 


in form aforeſaid fund, and alſo 121, 17;, 
44. to the ſaid Samuel at his requeſt for 
his coſts and charges aforeſaid, by the court 
here of increaſe adjudged: which ſaid da- 
mages in the whole amount to 164. 175. 64, 


And the ſaid John in mercy, He. 


Afterwards, to wit, on day next 
after in this ſame term, before the 
lady the queen at Weſtminſter comes the 
ſaid John by A. M. his attorney, and fays, 
that in the „ and proceedings aforeſaid, 


ment aforeſaid, there is manifeſt error, in 
this, to wit, that by the record aforeſaid 
it appears that the judgment aforeſaid, in 
form aforeſaid given, was given for the ſaid 
Samuel Crofſe againſt him the ſaid Joln Bil- 


kingdom of England, judgment in the plea 
aforeſaid ought to have been given for the 
ſaid John againſt the faid Samuel: there 1s 
error alſo in this, to wit, that by the record 
aforeſaid it appears that the ſaid John was 
ſummoned to anſwer to the ſaid Samuel in 
the plea aforeſaid ; yet no original writ be- 
tween the parties aforeſaid, in the plea afore- 
ſaid, is filed of record, nor remains of re- 
cord in the ſaid court of the lady the queen 
of the bench ; therefore in that there is mani- 


feſt error : there 1 is error allo in this, to wi, 
I that 


4 r * E * D 


that by the record aforeſaid it appears that 
the ſaid Samuel, in the ſaid court of the lady 
the ſaid queen of the bench, came and ap- 


peared by V. L. his attorney; yet the ſaid 


. L. had no warrant of attorney of record 
by writ of the now lady the queen, nor 
without writ, to warrant his appearance for 
the ſame Samuel in the plea aforeſaid: there 
is error alſo in this, to wit, that by the re- 
cord aforeſaid it appears, that the ſaid John, 
in the ſaid court of the ſaid lady, the now 
queen of the bench, appeared by William 
Marriot his attorney; nevertheleſs V. M. 
had no warrant of attoraey of record by 
writ of the lady the queen, nor without writ, 
to warrant his appearance for the ſaid John 
in the plea aforeſaid: and the ſame John 
prays ſeveral writs of the lady the queen, to 
wit, one to the chief juſtice of the ſaid lady 


the cuſtos brevium of the ſaid lady the queen 
of the bench aforeſaid to be directed, to cer- 
tify the ſaid lady, the now queen, more 
fully the truth thereof: and to him they are 


granted, Sc. Whereupon Tueſday next, Rule to retura 


after 15 days of the Holy Trinity, 1s given by 
the court of the ſaid lady the queen now 
here, to return to the court of the ſaid lady 
the queen, before the queen herſelf at 
Weſtminſter, the ſaid ſeveral writs of certiorari 
above prayed: the ſame day is given to the 
laid Samuel there, &c. And the ſaid chief 
juſtice of the bench aforeſaid, and the ſaid 


| 2/05 brevium of the ſaid lady the now queen, 


on that day have not, nor hath either of 
them returned the ſeveral writs aforeſaid, 
neither have they, or either of them, done 

KA: any 
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Several certi- 


oraries prayed. 


the queen of the bench, and another writ to 


— 


them. 


* 
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No error. 


Jugs ment 
afnirmed. 


of the judgment aforeſaid ; and prays that 


well of the record and proceedings afore- 
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any thing therein: and hereupon the ſaid 
Samuel freely here into court comes and ſays, 
that there is no error either in the record and 
proceedings aforeſaid, or in the rendition 


the court of the ſaid lady . the queen, now 
here, may proceed to the examination as 


ſaid, as of the matters aforeſaid above for 
error aſſigned, and that the judgment afore- 
ſaid may be in all things affirmed : but be. 
cauſe the court of the ſaid lady the queen, 
now here, are not yet adviſed to give their 
judgment. of ,and upon the premilſes, day 
therefore 1s given to the parties aforeſaid, 
before the lady the queen, until in a month 
of St. Michael whereſoever, Sc. to hear 
their judgment thereon ; becauſe the court 
of the ſaid lady the queen how here thereof 
not yet, c. On which day, before the 
lady the queen at Weſtminſter, come the 
parties aforeſaid, by their attornies afore- 
ſaid; whereupon as well the record and 
proceedings aforeſaid, and the judgment 
on the ſame given, as the ſaid cauſes and 
matters above for error aligned and alledg- 
ed, being ſeen, and by the court of the ſaid 
lady the queen now here more fully under- 
ſtood and diligently examined, becauſe it 
ſeems to the court of the ſaid lady the 
queen here, that the judgment aforeſaid is in 
nothing vitious or defective, and that there is 
no error in that record; it is conſidered, that 
the judgment aforeſaid be in all things affirm- 
ed, and remain in its full force and effect, the 
raid cauſes above for error aihgned in any 
wife notwithſtanding, c. And it is - 

ther 
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ther conſidered by the ſame court, that the 
ind ſaid Samuel do recover againſt the ſaid John 
12/, to the ſame Samuel by the court of 


10 

1 the ſaid lady the queen now here by his 

OW aſſent adjudged, according to the form of 

38 the ſtatute thereof lately made and pro- „ B. 7. c. 10. 
e. vided, for his coſts, charges and damages, 

or which he hath ſuſtained by reaſon of the 

e. delay of execution of the judgment afore- 

e- ſaid, on pretence of proſecuting the ſaid 

n, writ of the lady the queen to correct error 

ir of and upon the premiſſes; and that the 

9 ſame Samuel may have thereof his execu- 

A tion, Sc. 

h 

Ir | 

t | Hubbard againſt Handford. 

f | | 

6 Midd', to wit. ̃ebard Handford was ſums Declaration. 


6 moned to anſwer to Rich- 1 in 
5 ard Hubbard, in a plea, why he took the 
i. goods and chattels of him the ſaid Richard 
- [iubbard, and unjuſtly detained them, againſt 
| | ſurety and pledges, until, c. And where- 
on the ſame Richard Ilubbard by F. P. his 
attorney complains, that the ſaid Richard 
Ilandſurd on the 7th day of October in the 
2d year of the reign of the lord and lady 
William and Mary, now king and queen of 
England, Sc. at the pariſh of St. Margaret 
[Fminſter in the county aforeſaid, in a 
certain place thete called Peter ue took 
the goods and chattels following, to wit, 
one jack, two ſpits, 18 pewter plates, Sc. 
(reciting ſeveral other particulars) of the ſaid 
kichard Hubbard, and unjuſtly detained 


them, againſt ſurety and pledges, until, c. 
R whereby 
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Place where, purtenances, one Robert Marſham, knt. be- 
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whereby the fame Richard Hubbard fays, 
that he is prejudiced, and hath: damage to 
the value of 20/. And therefore he produ- 
ces the ſuit, &c. | | 


And the ſaid Richard Handford by J. I. 
his attorney comes and defends the force 
and injury, when, &c. and well avows the 
taking of the goods and chattels aforeſaid, 

in the ſaid place where, Cc. and juſth, 
Sc. becauſe he ſays, that the ſame place, 
where the taking of the goods and chattels 
aforeſaid is ſuppoſed to be, contains, and 
at the ſame time when the taking of thoſe 
goods and chattels is ſuppoſed to be, did 
contain in itſelf, a certain piece or parcel 
of land, with the appurtenances, in a place 
called Peter gtreet, otherwiſe Bowling-alley, 
in the pariſh of St. Margaret Weſtminfier 
Sir Reber aforeſaid, in the county aforeſaid ; of which 


i Lorne faid piece or parcel of land, with the ap- 


Dem fore the ſaid time when, Sc. was ſeiſed in 
zor 5x years his demeſne as of fee; and being ſo there- 
of ſeiſed, the ſaid Robert, before the ſaid 

time when, Sc. to wit, on the 16th day of 

May, in the firſt year of the reign of the 

lord and lady the now king and queen, at 

the pariſh of St. Margaret Meſtminſter afore- 

ſaid, in the county aforeſaid, demiſed the 

ſame piece or parcel of land, with the 
appurtenances, to the ſaid Richard Hand- 

ford, to hold to the ſame Richard and his 

aſſigns from the feaſt of the Bleſſed Virgin 

Mary then laſt paſt before the date of the 

. fame demiſe, for the term of ;1 years from 

thence next enſuing. and fully to be rar 

pleat 


1 d t i N 


leat and ended: by virtue of which ſaid 
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cmiſc/the ſaid R. Handford was poſſeſſed of 


the ſame piece or parce] of land for the term 
aforeſaid; and ſo being thereof poſſeſſed, 
the fame R Handford, afterwards, and be- 


fre the ſaid time when, Sc. had erected 


and built the ſaid meſſuage or tenement on 
the piece or parcel -of land aforeſaid, and 
was thereof poſſeſſed ; and being ſo thereof 
poſſeſſed, he the ſame Richard Handford, 
before the ſaid time when, Sc. to wit, on 
the 20th day of December, in the firſt year 
of the reign of the ſaid lord and lady the 
now king and queen aboveſaid, demiſed the 
meſſuage aforeſaid, with the appurtenances, 
to the ſaid Richard Hubbard from the feaſt 
of the birth of our Lord then next following 


for the term of one whole year from thence 


next enſuing fully to be compleat and 
ended; yielding therefore for the ſame 
year to the ſaid Richard Handford, or his 
aſſigns, the rent of 15 J. of lawful money 
of England, at the four moſt uſual feaſts in 


the year, to wit, the feaſts of the annuncia- 


tion of the Bleſſed Virgin Mary, St. John 
the baptiſt, St. Michael the archangel, and 
the birth of our Lord, by even and equal 
portions: by virtue of which ſaid demiſe 
the ſaid Richard Hubbard into the meſſuage 
aforeſaid with the appurtenances entered 
and was thereof poſſeſſed, and the ſame 
meſſuage with the appurtenances for the 
ſpace of three quarters of a year occupied; 
and becauſe the ſum of 11/. 5. of the 
rent aforeſaid, after the demiſe ſo made 
for the ſaid three quarters of a year at the 
traſt of St. Michael laſt paſt, and before 


R oy the 


who demiſed 
it to the plaintiff 
for a year at 151. 


and for three 
quarter's rent 
arrear diſtraineds 


Repl' that the 
rent was not in 
arrear, 


Iſſue. 


chattels aforeſaid in the ſaid place, where, th 


KA TTT 
the taking of the goods and chattels afore. 


ſaid, were to the ſame Richard Handford in * 
arrear and unpaid, the fame Richard Hand. b 
ford well avows the taking of the goods and 7 


Sc. and juſtly, &c. for the ſaid 111. f. 
to the ſame Richard Handford in form afore. 
ſaid being in arrear, as in the meſſuage 
aforeſaid, with the appurtenances, to the dif 
treſs of the ſaid Richard Handford in form 
aforeſaid charged and bound : and this he is 
ready to verify: wherefore he prays judg- 
ment, and a return of the goods and chattels 
aforeſaid, to be adjudged to him, 


And the id R. Hubbard ſays, that the 
ſaid R. Handford for the reaſon before al- 
ledged ought not to avow the taking of 
the goods and chattels aforeſaid in the ſaid 
place, where, Sc. juſt, becauſe he ſays, that 
the ſaid 117. 5 S. of the rent aforeſaid at the 
ſaid time, when, Sc. were not in arrear and 
unpaid to the ſaid Richard Handford, nor was 
any penny thereof at the ſaid time, when, 
Sc. in arrear to the ſaid Richard Handfora, 
as the ſaid Richard Handford in his avowry 
aforeſaid hath above alledged: and this 
he prays may be inquired of by the coun- 
try: and the ſaid Richard Handford likewiſe, 
Sc. Therefore the ſheriff is commanded, 
that he cauſe to come before the lord and 
lady the king and queen, from the day of 
the Holy Trinity in three weeks, where- 
ſoever, &c. 12, &c. by whom, Sc. and 
who neither, &c. to recognize, &c, be- 
cauſe as well, Sc. The ſame day is given 
to the parties aforeſaid, Fc. On which day 
before 


A o N- W464: 


- tefore the lord and lady the king and queen 
in lat Veſeminſten come the parties aforeſaid, 
4 by their attornies aforeſaid; and the ſherilf 
id 4 not returned the writ, nor done any 


thing therein; therefore, as bea the ſne- 
nf is commanded, that he cauſe to come 
before the lord and lady the king and queen 
from the day of St. Michael in three weeks, 
whereſoever, Sc. 12, Sc. by whom, Se. 
and who neither, Cc. to recognize, Sc. be- 
cauſe as well, Sc. The ſame day is given 
to the parties aforeſaid, Sc. 


Legg againſt Stephens and Others. 
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|- Clouceſter to wit, Homas Stephens, Eſq; Declarations 


of | Kort Eq 
d Hand Richard Broke, were ſummoned to an- 
i ver ro Nicholas Legg in a plea, why they 
© Wtook the cattle of him the faid Nicholas, 
d ind unjuſtly detained, againſt ſurety and 
8 pledges, until, Oc. And 'whereon the ſame 
Nicholas by P. Hodges his attorney, com- 
5 are that the ſaid Thomas, Nobert, and 
Y Wi:chord, on the tenth day of November in 
'S me 32d year of the reign of the lord Charles 
the Second, now king of Ergland, Ec. at 
' ne pariſh of Old gelbe, in the county 
> oreſaid, in a certain place there called the 
2 Riding, took the cattle, to wit, two 
foren, of him the ſaid Nicholas, and unjuſtly 
- detained them againſt ſurety and pledges, 
l until, Sc. whereby the fame Nicholas ſays, 
5 that he is prejudiced, and hath damage to 
1 the value of 20 J. And therefore he pro- 
f Luccs the ſuit, Sc. 


And 
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Avowry for a 
diſtreſs for an 


ercement at a 


Jeet. 


Stub Riding, ſituate in the pariſh of 0 


| Seiſin. 5 


nances, ſituate within the pariſh of 0 


Preſcription. 


ledge the taking of the cattle aforeſaid, j 


day of March in the 32d year of the reig 
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And the ſaid T. Stephens, NR. Parkes, 5 anc 
R. Broke, by J. Edwards their attorneſ 
come and defend the force and injury, whe 
Sc. and the faid . Stephens and R. Part 
well avow, and the ſaid Richard, as baili 


of the ſaid 7. S: and R. P. well acknoy 


the ſaid place, Where, Sc. and juſtly, 2 
becauſe they ſay, that the ſame place, whe: 
the taking of the cattle aforeſaid is ſuppoſe 
to be, doth contain, and at the ſaid time 
when the taking of thoſe cattle is ſuppoſe 
to be, did contain in itſelf eighry acres « 
meadow with the appurtenances, calle 


Sodbury, and then, and from time imme 
morial was, and yet is parcel of the mand 
and within the manor of Oid Sodbury in th 
county aforeſaid, and within the ur ſdifin 
of the court leet and view of frankpledg 
within ſpecified; and that long before th 
ſaid time when, &c. to wit, on the 10 


of the ſaid lord the now king, and long be 
fore the ſaid 7. C. R. P. and one J. Ned 
late of Deane in the county of Bedford, Ei 
were jointly ſeiſed of and in the ſaid mano 
of Old Sodbury aforeſaid, with the mm 


Sodbury aforeſaid, in their demeſne as « 
fee; and that at the ſaid time when, & 
the ſaid N. Legg was and yet is occupier 
the ſaid cloſe called Stub Riding, and thi 
the ſaid 7. S. R. P. and J. N. and all thok 
whoſe eſtate the ſame 7. R. and 7. han 
in the ſame manor, with the appurrenances 


from time immemorial have had, and bee 
accu 


— Wars ma. *. 
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ccuſtomed to have, within the manor 


pledge, and all things which to a court 
of view of frankpledge belong, of all the 
inhabitants and reſiants within the manor 
aforeſaid twice a year, to wit, once within 
a month next after the - feaſt of Eaſter, and 
gain within a month next after the feaſt of 
St. Michael the Archangel, before their 
eward of that court for the time being, 


within that manor yearly to be held, as to 


aforeſaid, a certain court of view of frank- 
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poſeMihe ſaid manor, with the appurtenances be- _ 
es ofRonging and appertaining: and the ſaid 
alle mas, Robert and Richard farther ſay, Court-leet.. 


that before the ſaid time when, Sc. to wit, 
at a court of view of frankpledge of the ſaid 
Thomas, Robert and John, held at Old Sod- 
jury aforeſaid, within the manor aforeſaid, 
within a month next after the feaſt of EA 


e tie 32d year of the reign of the ſaid lord 
the now king of England, &c. before T. 
Edwards, being then ſteward of the ſaid T. 
Stephens, R. Parker and . Neale, of the 
court of view of frankpledge, by the oath of 
12 free and Jawful men within the pariſh 
1anoMetoreſaid reſiant and inhabiting, then and 
there to inquire and preſent thoſe things 
which to the court leet and view of frank- 
pledge aforeſaid then belonged, then in the 


and there in the ſame court it was pre- 


Nicholas Legg the now plaintiff, then and 
for three months then laſt paſt being occu- 
pier of the ſaid cloſe called the Su Riding 
vithin the juriſdiction of that court, had not 

opened 


ter, to wit, on the 19th day of April, in 


ſame court being charged and ſworn, then 


ſented, among other things, that the faid 
Preſentment, | 
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For ſtopping a 
Way. 


Amercement 
affeered. 


Order to open 
the way. 


| opened the king's highway, being wit 


after to travel and paſs before the 23d d 


a 1. 


the precinct of the manor aforeſaid, 3 
within the precinct of the leet ' aforeſy 
and the juriſdiction of the faid court 
view of frankpledge, leading from the g 
riſh of Yate in the county aforeſaid, cr, 
the ſaid cloſe called the Stub Riding, un 
and into a certain common field called H 
wood Common within the precinct of f 
ſame manor, and within the precinct of t 
ſaid leet, and the juriſdiction of the cou 
of view of frankpledge aforeſaid, which 
fore then were within the juriſdiction 
tne court-leet aforeſaid he had ſtopped 
and ſtraitened, and the ſame way ſo {traite 
ed and ſtopped up then and for the ſpace 
three months then laſt paſt had continu 
ſtraitened and ſtopped up, to the comme 
nuſance of the people of the ſaid lord t 
king there by that way deſiring to pal; 
whereupon the ſaid N. Legg, the occupi 
of the ſaid cloſe called the Stub Riding, 
the cauſe aforeſaid, at and by the ſame co 
of view of frankpledge then and there v 
amerced; which ſaid amercement by 
feerors then and there in the ſame cou 
of view of frankpledge, to wit, V. V 
and T. Adey, affeerors in the ſame cout 
thereto then charged and ſworn, then a 
there was duly affeered to 40. and faith 
in the ſame court by the ſaid then ſtewa 
of the ſaid court, and the jurors aforeſal 
it was ordered, that the ſaid N. Legg, bei 
the . occupier of the cloſe aforeſaid, {hou 
open and leave open the way aforeſaid | 
the ſubjects of the lord the now king the 
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May then next following, under the pe- 
ly of 4 J. of lawful money of England, to 
forfeited to the lord in default thereof: 
d the ſame T. Stephens, R. Parker and R. 
rate farther ſay, that the ſaid NV. Legg af- 


wards, to wit, the ſame day, year and 


 unWoreſaid, and that he being as aforeſaid the 
| HiWecupicr of the cloſe aforeſaid called the 
f Riding, did not open the ſame way 
of thr the licge ſubjects of the ſaid lord the 


ng, there to travel and pals at any time, 
fore the ſaid 23d day of May then next 
lving, according to the form of the 
der aforeſaid, by reaſon whereof at ano- 
er court of view of frankpledge of the 
d 7. Stephens, R. Parker and J. Neale, 
ad at Cd Sodbury aforeſaid within the 
anor aforeſaid, before the ſteward afore- 
d, within one month next after the feaſt 
St. Michael, to wit, on the 23d day of 
fober in the 32d year of the reign of the 
d lord the king aboveſaid, by the oath 
twelve other free and lawful men, being 
en in the ſame court laſt mentioned, 
wully ſworn and charged to inquire and 
tent in form aforeſaid, it was in the 


e ſame way for the liege ſubjects of 
lord the now king there to travel and 
ls, according to the form of the ſaid 
der laſt mentioned in that behalf ſo as 
oreſaid then before for that purpoſe made; 
that by reaſon thereof the ſaid N. Legg, 
e occupier of the ſaid cloſe called the $745 
| Riding, 


ace laſt mentioned, had notice of the order Notice. 


me court preſented, that the ſaid N. preſentment, 
77, the occupier of the cloſe aforeſaid that 37 whe: 
n ale the Su Riding, had not opened“ ens. 


Death of one of 
the lords. 


Riding, had forfeited to the ſame T. Stephens, 
R. Parker and J. Neale, the lords of the 
court aforeſaid, and of the manor aforeſaid, 
with the appurtenances, being then in form 
aforeſaid ſeiſed, the ſaid ſum and penalty of 
the faid 4/7. of lawful money of England: 
And the ſaid T. Stephens, Robert Parker and 
Richard farther ſay, that afterwards, and 
before the ſaid time when, Sc. to wit, 
the 28th day of Ockober in the 32d year of 
the reign of the ſaid lord the now king, 
the ſaid John Neale at Old Sodbury afore- 
ſaid in the county aforeſaid, died, whereby 
not only the ſaid manor with the appur- 
tenances came to the ſame 7. Stephens and 
R. Parker by right of ſurvivorſhip, but 


the right of having the ſaid amercement 


and penalty accrued to them the faid Tho- 
mas and Robert: and the ſame T. Stephens, 
Robert Parker and Richard farther ſay, that 
at the time of the ſeveral preſentments and 
courts aforeſaid, ſo as aforeſaid held and 
made, the way aforeſaid was ſtopped and 
ſtraitened, and ſo continued, by the ſaid N. 
Legg, the occupier of the cloſe aforeſaid, 
to the common nuſance of the ſubjects of 
the ſaid lord the king; and becauſe the faid 
ſum and penalty of 4 J. above mentioned, at 
the ſaid time when, Cc. was in arrear and 
unpaid, altho' it was demanded of the faid 
N. Legg, to wit, at Old Sodbury aforeſaid, 


the ſame T. Stephens and R. Parker in their 


Avowry for non- 
Pay ment. 


own right well avow, and the ſaid R. Brote, 


as bailiff of the ſaid T. Stephens and R. Par- 


ker, and by their command, well acknow- 
ledges the taking of the cattle aforeſaid, 
then being the cattle of the ſaid N. Legg, - 

the 
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the ſaid time when, Sc. in the ſaid place 
where, Sc. for the ſaid penalty of 4 /. being 
in form aforeſaid due and in arrear, and 
juſtly, Sc. 


And the ſaid Nicholas ſays, that neither 
the faid Thomas. and Robert the taking of the 
attle aforeſaid in the ſaid place where, &c. 
for the reaſon aforeſaid before alledged ought 
to avow juſt, nor the ſaid Richard for the 
ſme reaſon the ſame taking in the ſame 
place ought to acknowledge juſt, becauſe by _ 
proteſting; that there is not any ſuch king's Bar, proteſting . 
highway as is above ſuppoſed, for plea the * 
ame Nicholas ſays, that the way aforeſaid he did not top 
was not ſtraitened and ſtopped by the ſaid © 
Nicholas in manner and form as the faid 
Tomas and Robert above by avowing, and 
the ſaid Richard above by acknowledging, 
have ſuppoſed: and this he is ready to ve- 
iy: wherefore for that the faid Thomas 
Sterioens, Robert Parker and Richard Broke, 
the taking of the cattle aforeſaid have above 
contelied, the fame Nicholas prays judg- 
ment, and his damages by reaſon of the 
taking and unjuſt detention of thoſe cattle, 
to be adjudged to him, Sc. 


And the ſaid Thomas Stephens, Robert Demurrer. 

Parier and Richard Broke ſay, that the plea 
aorefaid by the ſaid Nicholas above in bar 
to tne avowry and cognizance aforeſaid 
above pleaded, and the matter in the ſame 
contained, are not ſufficient in law to pre- 
dude them the ſaid Themas, Robert and 
ard, from having their avowry and cog- 
mince aforelaid, and that they to that plea 

in 
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in manner and form aforeſaid pleaded have 
no neceſſity, nor are by the law of the land 
obliged in any manner to anſwer: and this 
they are ready to verify: wherefore, for 
want of a ſufficient plea in this behalf, the 
ſame Thomas, Robert and Richard, as before, 
pray judgment, and a return of the cattle 
aforeſaid, together with their damages, coſts 
and expences, by them about their ſuit in 
this behalf ſuſtained, according to the form 
| of the ſtatute in ſuch caſe made and pro- 
The eauſes. vided, to be adjudged to them, Sc. And 
27 El. c. . for cauſes of demurrer in law, the ſame 
7 homas, Robert and Richard, according to 
the form of the ſtatute in ſuch caſe lately 
made and provided, do ſet down, and to the 
Wer here expreſs the cauſes following, to 
wit, becauſe the matter is traverſed other- 
wife than it 1s alledged in the declaration, | 
whereby the plaintiff is obliged to prove 
what he hath not alledged, and likewiſe 
becauſe the matter traverſed is not traverſ- 
able by the laws of this kingdom of England Staff 
in the manner in which it is travericd 1 in the 
plea. | anſw 


Finder in de- And the ſaid Nicholas ſays, that the plea . 
* aforeſaid by him the ſaid Nicholas above in 
bar to the avowry and cogniſance aforeſaid J 


above pleaded, and the matter in the fame 7 
contained, are good and ſufficient in law H 
to preclude the ſaid Thomas, Robert and 4 
Richard, from having their avowry and 3 
cognifance aforeſaid; which ſaid plea, and "4 
the matter in the ſame contained, the ſaid rY 


Nicholas is ready to verify and prove, 45 


2941 
the court, as. And becauſe the ſaid The- 8 
1145 
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_— 


ns, Robert and Richard, do not anſwer to that 
plea, nor the ſame hitherto in any wiſe deny, 
the ame Nicholas as before prays judgment, 
and his damages aforeſaid by reaſon of the 
aking and unjuſt detention of the cattle 
eforeſaid, to be adjudged to him, &c, But 
becauſe the court of the ſaid lord the king 
here are not yet adviſed to give their judg- l 
ment of and upon the premiſſes, day there- 1198 
fore is given to the parties aforeſaid, before 144 
the lord the king from the day of St. Michael 
in three weeks, whereſoever, Sc. to hear 
their judgment of and upon the premiſſes, 
becauſe the court of the ſaid lord the king 
here thereof not yet, &c, | 
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Ingram and Hale at the Suit of Fletcher. 


4. * 
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Stafford, to wit, FI» Ingram and Fohn Declaration. 


| Hale were ſummoned to 
anſwer to James Fletcher in a plea, why 
they took a cow of him the ſaid James, and 
unjuſtly detained it, againſt ſurety and 
pledges, Sc. And whereon the ſaid James 
by John Lilly his attorney complains, that 
me faid Joſeph and John on the 2oth day 
of February in the 7th year of the reign 
ot the lord William the Third, now king 
of England, &c. at Shenſton in the county 
woreſaid, in a certain place there called 
the Lane, took the cow aforeſaid of him 
ihe ſaid James, and unjuſtly detained it, 
2gunlt * ſurety and pledges, until, Se. 
vhereby the ſaid James ſays, that he is 
S: | preju- 
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prejudiced, and hath damage to the value 
of 20/., And therefore he produces the 
ſuit, Sc. - 


r ; And the ſaid Joſeph and John Hale by 
fine at a court= Thomas Callowe their attorney come and 
220 defend the force and injury when, Ge. 
and as bailiffs of Rowland Fryth, gent. 

well acknowledge the taking of the coy 

aforeſaid, in the ſaid place in which, &:, 

and juſtly, &c. becauſe they ſay, that the 

ſame place in which the taking of the 

cow aforeſaid is ſuppoſed to be, contains, 

and at the ſaid time when the taking of 

the cow aforeſaid is ſuppoſed to be, con- 

tained in itſelf an acre of land with the 
appurtenances in Shex/ton aforeſaid; which 

ſaid town of SHenſton is, and at the ſaid 

time when, Sc. and allo from time out 

of mind was, within the manor of Shenfon 

with the appurtenances in the county afore- 

Seiſin in fee. ſaid; of which ſaid manor with the ap- 
purtenances the ſaid Rowland is, and at 

the ſaid time when, &c. and long before 

=... was, ſeiſed in his demeſne as of fee; ard 
a courtleet., the ſaid Rowland, and all thoſe whore 
eſtate he hath in the fame manor with the 
appurtenances, for time out of mind have 

had, and been accuſtomed to have, 2 
court-leet or view of frankpledge of the 
ſame | manor, and whatever to view of 
frankpledge belongs, of ail the inhabitants 

and reſiants of that manor, before the 


ſteward of the ſame court for the time | 


being, every year within a month next 
after the feaſt of St. Michael the Archangel, 


at that manor yearly to be held, as to the 
„ 


ſame 
long 
farth 
ſaid 
hath 
inqul 
that 
helot 
of v 
ſald, 
next 
ange 
ume 
choc 
with 
ſtabl 
faid, 
whic 
him! 
hath 
upot 
and 
the 
real 
laid, 
leet 
ſet: 
ſay, 
the 
forn 
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mat 
of | 
the 
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ame manor with the appurtenances be- 
longing: and the ſame Jeſephb and Jobn 
farther ſay, that within the manor afore- 
gd there is, and from time out of mind 


hath been, ſuch cuſtom, that the Jurors to 


inquire and preſent thoſe things, which to 
that court-leet and view of frankpledge 
belong, charged and ſworn, at the court 
of view. of frankpledge of the manor afore- 
fad, held at that manor within a month 
next after the feaſt of St. Michael the Arch- 
angel, yearly have choſen, and for all the 
time aforeſaid have been accuſtomed to 
chooſe, a proper man from the inhabitants 
withn the manor aforeſaid to be conſta- 
ſtable of the conſtablewick of Shen/ton afore- 
faid, to ſerve for one year in that office; 
which ſaid man ſo elected hath taken upon 
himſelf, and for all the time aboveſaid 
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Cuſtom to 
chooſe a con · 
ſtable, 


Objected that 
it ſhould be for 
one year next 
enſuing. 


hath been uſed and accuſtomed to take 


upon himſelf that office, and hath taken 
and been accuſtomed to take an oath for 
the due execution of that office, under a 
reaſonable penalty, for all the time above- 
aid, by the jurors aforeſaid, at ſuch court- 
et and view of frankpledge in that behalf 


ſet: and the ſame Joſeph and John farther A court. let 


ſay, that the ſaid Rowland being lord of 


the manor aforeſaid, and of the ſame in 
form aforeſaid ſeiſed, at a court-leet or view 
of frankpledge of that manor, held at that 
manor within a month next after the feaſt 
of St, Michael the Archangel, to wit, on 
the ninth day of OZober in the fifth year of 
the reign of the lord William now king 


and the lady Mary late queen of England, 


Ec. before Henry Fryth, gent. then ſteward 
8 2 | to 


held. 
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The plaintiff 
elected con- 
table. 


The order of 
the jury. 

The penalty for 
not ſerving, 


 Shenfton aforeſaid, and a proper man to be 


A PFERELIX 
to the fail Row!and of that court, the fag of | 


James Fletcher then and long before being 
an inhabitant within the manor aforeſaid at 


conſtable of the ſaid conſtablewick of Shen. 


ften aforeſaid, by E. Thornton, TJ. Grate, Ec. 
F.C. J. A. J. H. iu. M. M. R. N. . N fan 
7. F. J. M. J. S. J. 4. and J. D. good N. 
and lawful men, and inhabiting within the e 
manor aforeſaid, and then and there in, the the 
ſame court charged and ſworn to inquire * 
and preſent thoſe things which to that court- ihe 
leet and view of frank-pledge belonged, Mo 
duly and according to the cuſtom afore- Fry 
ſaid was choſen to be conſtable of the tha 
conſtablewick of SHenſton aforeſaid for one 7. 
year then next enſuing to ſerve in that of- Fs 
fice; and thoſe jurors then and there in 22 
the ſame court ordered, that the ſaid ” 
James ſhould take his oath for the due 2 
execution of his office aforeſaid, under the T , 
penalty of forfeiting 40s. whereof the ſaid - 
James Fletcher immediately afterwards, to _ 
wit, the ſame day and year there had no- Ja 
tice (a): nevertheleſs the ſaid James hath - 
not taken his oath for the due execution 3 
(a) The chief juſtice held this to be naught; for, nal 
ſaid he, they ſhouid only ele&t him, and he fhould tak 
have notice of ſuch election, and if he did not there: it 
upon go to a juſtice of peace to be ſworn, he ſhould the 
be preſented for this default at the next court, and 
ſhould be amerced, and the amercement affeered. The or 
court alſo held it naught for not laying the no- wh 
tice more particular, as that he was preſent in court, the 
or that he had notice given that he was elected con. pe 
ſtable, and required to take an oath before a jultice of ] 
peace. A ſecond preſentment prout per am N. ol 
The fine not paid. Norte, it is ſaid in" a cafe in rec 


Moore, that the bailiffs ſhould have had a warrant from 
the ſteward to diſtrain. | 
0 
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of the office of conſtable aforeſaid, nor 
hath executed or taken upon himſelf that 
office, but to do it then and often after- 
wards there abſolutely refuſed; wherefore 
aſterwards and before the ſaid time when, 
Se. to wit, at a court-leet or view of 
fankpledge of the ſaid manor of the ſaid 
Rowland, held at that manor- within a 
month next after the feaſt of St. Michael 
the Archangel, to wit, on the 11th day of 
OHober in the 6th year of the reign of 
the ſaid lord king William and the lady 
Mary, late queen of England, before Henry 
Frith then ſteward to the ſaid Rowland of 
"a court, by Edward Thornton, J. C. W. P. 
7. G. T. G. J. P. J. J. E. H. T. S. J. M. 
W. M. G. H. J. S. the younger, and . th 
good and lawful men then inhabiting 
within the manor aforeſaid, then and there 
in the ſame court ſworn and charged to in- 
quire and preſent thoſe things which to 
that court-leet or view of frankpledge 
belonged, it was preſented, that the ſaid 
James Fletcher, becauſe he was duly elected 


to be conſtable of the conſtablewick of 


Shenſton aforeſaid at the laſt leet held for 
the manor aforeſaid, and under the pe- 
nalty of 405. on him ſet, was ordered to 
take upon himſelf that office, and execute 
it, and take his oath in form aforeſaid for 
the due execution of that office; which, 
or any part whereof, he had not done, 
| Wherefore he had forfeited to the lord of 
the manor aforeſaid the ſaid 40s. of the 
penalty aforeſaid, then to be paid to the 
lord of the manor aforeſaid, as by the 
record thereof in the cuſtody of the ſaid 

S 3 ſteward 
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Demurrer, 


this behalf the ſame James prays judgment, 


a 1 TRY 


ſteward of the court of the manor of hinM A. 
the ſaid Rowland at that manor remaining the p 
more fully appears: and becauſe - the ſad and 
40 5. for that penalty to the ſame Rowlany abov 
ſo as aforeſaid being lord of the mano; Mff cont: 
aforeſaid, at the ſaid time when, Sc. were for 
in arrear and unpaid, the fame Joſepb and kno" 
Fobn Hale, as bailiffs of him the ſaid Row. Ml faid 
land, well acknowledge the taking of the wic 
cow aforeſaid in the ſaid place in which, fame 
Sc. and juſtly, Sc. for the ſame 40s. for Job; 
the penalty or amercement aforeſaid to the ¶ cov! 
faid Rowland ſo being in arrear and unpaid, Mi batt 


and within the manor aforeſaid, &c. Zan 
the 


and 
the! 
acc 
| ſuc; 


And the ſaid James ſays, that by any 
thing by the ſaid Joſeph and John above 
in the cognizance aforeſaid by pleading 
alledged, the ſame Joſeph and John the 
taking of the cow aforeſaid in the faid 
place in which, &c. ought not to acknoy- 
ledge juſt, becauſe he ſays, that the plea 
aforeſaid by them the ſaid Joſeph and Jol 
in manner and form aforeſaid above plead- 
ed, and the matter in the ſame contained, 


COL 
are 


lor 


are not ſufficient in law to acknowledge MI &. 
the taking of the cow aforeſaid in the ſaid tlc 
place in which, c. juſt, and that he to ſal 
that cognizance in manner and form afore- Je 
ſaid made and pleaded hath no neceſlity, 
nor is by the law of the land obliged, 
to anſwer: and this he is ready to verily: 
wherefore for want of a ſufficient plea in . 


and his damages by reaſon of the taking 
and unjuſt detention of the cow aforeſaid, to 


be adjudged to him, Cc. t 
And | 
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And the ſaid Joſeph and John ſay, that Joinder in de- 


the plea aforeſaid by them the ſaid Joſeph 
and John in manner and form aforeſaid 
above pleaded, and the matter in the ſame 
contained, are good and ſufficient in law 
for them the ſaid Jeſeph and John to ac- 
knowledge the taking of the cow afore- 
faid in the ſaid place in which, Sc. juſt; 
which ſaid plea, and the matter in the 
ſame contained, they the ſaid Jo/eph and 
John are ready to verify and prove, as the 
court, Sc. And becauſe the ſaid James 
hath not pleaded or anſwered to that cogni- 


the ſame Joſeph and John pray judgment, 
and a return of the cow aforeſaid, toge- 
ther with their damages, coſts and charges, 
according to the form of the ſtatute in 
| ſuch caſe made and provided, to be ad- 
judged to them, Sc. But becauſe the 
court of the ſaid lord the king now here 
are not yet adviſed to give theis judgment 
of and upon the premiſſes, day therefore 
is given to the parties aforeſaid before the 
lord the king until whereſoever, 
Sc. to hear their judgment of and upon 
thoſe premiſſes, becauſe the court of the 


murrer. 


zance, nor hitherto any way denied it, 


ſaid lord the king now here thereof not 


yet, Sc, 


Hlas Titus, Eſq; againſt Parkins, Kant. 


Hertford, to wit. I fam Parkins, late of Declaration 


Buſhey in the county 
aforeſaid, Knt. was ſummoned to anſwer 
to Has Titus, Eſq; in a plea, why he took 
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3 Lev. 225. | 


 Avowry and 
cogniſance for 


damage - feaſant. 


aA r WILL 


the cattle of him the ſaid Sy/as and un. Ml :cres 
juſtly detained them, againſt ſurety and the 1 
pledges, &c. And whereon the ſame $Sy/a; WM there 
by Jobn Warburton his attorney complains, night 
that the ſaid William on the 18th day of (aid 
May in the firſt year of the reign of the Ml ledg 
lord James the Second, now king of Enz. Ml aid 


land, &c. at Bufhey, in a certain place there doin 


called Marybill Ground, the cattle of him 
the ſaid Sy/as, to wit, 36 wether ſheep, 12 
ewe ſheep and 8 lambs, took and unjuſtly 
detained them, againſt ſurety and pledges 
until, &c. whereby the ſame Sy/as ſays that 
he is prejudiced, and hath damage to the 


value of 101. And therefore he produces 
the ſuir, Sc. 


And the ſaid William by Randal Baldwin 
his attorney comes and defends the force 
and injury when, &c. and the ſame Wil. 
liam in his own proper right well avows, 
and as bailiff to Algernon earl of Eſer, 
well acknowledges the taking of the cattle 
aforeſaid in the ſaid place in which, Ge. 
and juſtly, &c. becauſe he ſays, that the 
fame place, in which the taking of the 
cattle aforeſaid 1s ſuppoſed to be, contains, 
and at the ſaid time, when the taking of 
the cattle aforeſaid is ſuppoſed to be, did 
contain in itſelf two acres of paſture with 
the appurtenances in Buſhey aforeſaid; which 
ſaid two acres of paſture with the ap- 
purtenances are, and at the ſaid time when, Wl 
Sc. were the ſoil and freehold of them fy 
the ſaid William and Algernon earl of Eſſex; f 
and becauſe the cattle aforeſaid ar the tl 
faid time when, Cc. were in the ſaid two J 

acres 


TVT EE 255 


acres of paſture eating up the graſs in 
the fame then growing, and doing damage 
there, the ſame Milliam in his own proper 
right well avows, and as bailiff to the 
fad Algernon earl of Eſex, well acknow- 
ledges the taking of the cattle aforeſaid in the 
aid place in which, &c. and juſtly, &c. ſo 
doing damage there, Oc, | 


And. the ſaid Sylas ſays, that the ſaid Bar, chat he 
William, for the reaſon before alledged, din 9x is 
the taking of the cattle aforeſaid in the ofche manor of 
faid place in which, Sc. ought not in his 34#9, &. 
own proper right to avow, and as bailiff 
of the ſaid earl to acknowledge juſt, be- 
cauſe he ſays, that the ſaid two acres of 
paſture in which, Sc. are, and at the ſaid 
time when, Sc. and alſo from time im- 
| memorial were, parcel of the manor of 
| Buſhey and cuſtomary land of the fame 
manor, and demiſed and demiſable by 
copy of court-roll of that manor by the 
lord or lords of the ſame manor, or by 
their ſteward of the court of that manor 
for the time being, to any perſon or per- 
ſons willing to take them in fee-fimple, or 
Otherwiſe, at the will of the lord or lords, 
according to the cuſtom of the manor 
aforeſaid: and the ſame Sylas farther ſays, Thar che de- 
that the ſaid earl and William before the ſaid nes 


a lord of the 
time when, Sc. to wit, on the 2iſt day minor, granted 


of April in the firſt year of the reign of the ROY 
laid lord the now king aboveſaid, were law- ing, Sc, 

fully lords of the manor aforeſaid; and the 

laid earl and William, being then lords of 

the manor aforeſaid, the ſame earl and 

William afterwards and before the faid 


I time 
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And he being 
ſeiſed put in his 
cattle, 


and the defend- 
ant diſtrained 
them. 


A TT 


time when, Sc. to wit, on the ſame 21f 
day of April in the firſt year aboveſaid, 
at a court of them the faid earl and Wl. 
liam, of their manor aforeſaid, then held 
for that manor within the manor at Buſhy 
aforeſaid in the county of Heriford, by one 
Thomas Smith, gent. then their ſteward of 
the court of their manor aforeſaid, by 
copy of court-roll of that manor granted 
the ſaid two acres of paſture with the ap. 
purtenances in which, &c. among other 
things to the ſaid Sy/as, to have and to 
hold to the ſame Sylas, his heirs and af- 
ſigns for ever, at the will of the lords, 
according to the cuſtom- of the manor afore- 
ſaid; and the ſame Sylas, according to the 
cuſtom of the manor aforeſaid, then and 
there was admitted tenant thereof: by vir— 
tue of which ſaid grant and admiſſion, the 
ſame Hlas before the ſaid time when, &. 
into the ſaid two acres of paſture with the 
appurtenances in which, Sc. among other 
things, entred, and was, and yet is thereof 
ſeiſed in his demeſne as of fee, at the 
will of the lords, according to the cuſtom 


of the manor aforeſaid; and he the ſaid 


Hlas being ſo thereof ſeiſed, the ſame 
Sy/as before the ſaid time when, Fc. put 
his cattle aforeſaid into the ſaid two acres 
of paſture in which, &c. to feed on the 
orals there then growing, and thoſe cat- 
tle were in the ſaid two acres of paſture 
in which, &c. feeding on the graſs there 
then growing, until the ſaid William Pariins 
on the ſaid 18th day of May in the firſt 
year aboveſaid, at Buſhey aforeſaid, in the 
ſaid two acres of paſture, called Marybil 
Grounds, in which, &c. took oy 0 

: cattle 


1 FR 


cattle of the ſaid Sylas, and unjuſtly de- 
rained them, againſt ſurety and pledges 
until, Sc. as the ſame Sy/as above againſt 


him complains; and this he is ready to 


verify: wherefore for that the ſaid Milliam 
Parkins the taking of the cattle aforeſaid 
hath above confeſſed, the ſame Sylas prays 
judgment, and his damages by reaſon of 
the taking and unjuſt detention of thoſe 
cattle, to be adjudged to him, &c. 


And the ſaid V. ſays, that well and true 
it is, that the ſaid two acres of paſture 
with the appurtenances in which, Sc. are 
and at the ſaid time when, Sc. and alſo 
from time immemorial were, parcel of the 
ſaid manor of Buſhey, and cuitomary lands 
of the ſame manor, and demiſed and de- 
miſable by copy of court-roll of that manor, 
by the lord or lords of the ſame manor, or 
by their ſteward of the court of that manor 
for the time being, to any perſon or perſons 
willing to take them in fee-fimple, or other- 
wife, at the will of the lord or lords, accord- 
ing to the cuſtom of the manor aforeſaid; 
and that the ſaid earl and V. before the ſaid 
time when, Se. to wit, the ſaid 21ſt day 
of April in the firſt year of the reign of the 
ſaid lord the now king aboveſaid, were 
lawfully lords of the manor aforeſaid; and 
that the ſaid earl and W. then being lords of 
the manor aforeſaid, the ſame earl and . 
afterwards and before the faid time when, 
Sc. to wit, on the ſaid 2 1ſt day of April in 
the firſt year aboveſaid, at Buſhey aforeſaid, 
in the county of Hertford aforeſaid, by the 
lad 7. Smith, then their ſteward of the 

| court 
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Rep!* that the 
land is held of 
the manor of B. 
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Grant by copy. 


The yearly 
value. 


AT PEN D 1 X. 


court of their manor aforeſaid, by copy of 


court- roll of that manor granted the ſaid two 


acres of paſture with the appurtenances in 
which, Sc. among other things, to the ſame 
Slas; to have and to hold to the ſame Hlas, 
his heirs and aſſigns for ever, at the will of 
the lords, according to the cuſtom of the 
manor aforeſaid; and that the ſaid Hlas, 


according to the cuſtom of the manor 
aforeſaid, was then and there admitted 


tenant thereof; and that by virtue of the 
grant and admiſſion aforeſaid, he the ſaid 


Sylas before the ſaid time when, Sc. into 


the ſaid two acres of paſture with the ap- 
purtenances among other things entered, 
and was thereof ſeiſed in his demeſne as 
of fee at the will of the lords, according 
to the cuitom of the manor aforeſaid, 


as the ſaid Sy/as above by pleading hath 


alledged: but the ſaid V. Parkins farther 
ſays, that the ſaid two acres of paſture 
with the appurtenances in which, Cc. to- 
gether with the other lands. and tene- 
ments in the ſame copy mentioned, and | 
by the ſame copy to the ſaid Sy/as and his 
heirs granted, and to which the ſaid Hlas 
was as aforeſaid admitted, at the ſaid time 
of the admiſſion of the ſaid Sy/as to the 


| ſame, were and yet are of the clear yearly 


value of 281. and that the ſaid ear] and 


W. by the ſaid T. Smith in the ſaid full 
court of the manor aforeſaid, held within 


that manor on the ſaid 21ſt day of April 


in the firſt year of the reign of the faid 
lord the now king aboveſaid, he the faid 
T. Smith, being then ſteward as aforeſaid 


of the ſaid earl and V. then lords of the 
| manor 


APF END  - 


manor aforeſaid, of the ſaid court of their 
manor aforeſaid, afrer the ſaid admiſſion of 
the ſaid S. Titus to the ſaid two acres in 
which, Fe. and the ſaid other lands and 
tenements by the copy aforeſaid made to 
the ſaid Sy/as granted, then and there did 
aſſeſs and appoint the ſum of 35 J. for the The ge. 
fine for the ſaid grant to the ſaid Sylas of 
the ſaid two acres of paſture with the ap- 
purtenances in which, Ce. and the other 
lands and tenements aforeſaid, by the copy 
aforeſaid in form aforeſaid granted, to be 
paid by him the ſaid Sy/as to the ſaid earl 
and V. being as aforeſaid lords of the 
manor aforeſaid, on the firſt day of May 
then next enſuing, at the porch of the pa- 
riſh church of Buſhey aforeſaid in the ſaid 
county of Heriford; and that the ſaid Sylas 
then and there, to wit, at the manor afore- 
ſaid, of all and ſingular the premiſſes had 
notice: and the ſaid J. farther ſays, that 
the fine aforeſaid for the lands and tene- 
ments by the copy aforeſaid in manner and 
form aforeſaid granted to the ſaid Sylas 
was a reaſonable fine; and that the ſaid 
S. Titus, although he had notice from the 
ſaid lords of the manor. aforeſad, at the 
court aforeſaid held as aforeſaid at the ma- 
nor aforeſaid, on the ſaid 21ft day of April 
aforeſaid, of the premilſes aforeſaid, did 
not pay to the ſaid earl and W. lords of 
the manor aforeſaid, or either of them, the 
laid ſum of 35z. for the fine aforeſaid in 
form aforeſaid aſſeſſed, on the ſaid firſt 
day of May then next enſuing the admiſ- 
hon of him the ſaid Sy/as at the ſaid porch 
of the pariſh church of Buſbey a fore ſaid, but 
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Forfeiture for 
non-payment. 
Denial to pay 
an uncer tain 
fine is no for- 
feiture. 

Raym. 42. 
Co. Ent. 647. 
There ought 

to be a demand. 
Cro. El3z. 779. 
Ach edit. n. 
Cro. Jac. 617. 
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the ſame 351. to the ſaid earl and //. 
then and there abſolutely denied and re- 
fuſed, and yet doth refuſe, to pay ; whereby 
the ſame S. T. hath forfeited to the ſaid 
earl and V. being as aforeſaid the lords of 
the manor aforeſaid, whereof, &c. all his 
cuſtomary right, eſtate, title and intereſt 
aforeſaid, of and in the 1aid two acres of 
paſture with the appurtenances in which, 
Sc. and the ſaid other lands and tenement 
in the grant aforeſaid ſpecified ; after which 


ſaid forfeiture in form aforeſard made, and 


21 H. 8. c. 19. 


before the ſaid time when, Sc. the ſaid 
earl and W. being as aforeſaid lords of the 
manor aforeſaid, into the ſaid two acres of 
paſture with the appurtenances 1n which, 
esc. entered, and were, and yet are thereof 
ſeiſed in their demeſne as of fee; and be- 
cauſe the. cattle aforeſaid after the entry 
aforeſaid, to wit, at the ſaid time when, 
Sc. were in the ſaid two acres of paſture 
with the appurtenances in which, Cc, eat— 
ing up the graſs in the ſame then growing, 
and doing damage there, the fame M. as 
before in his own proper right well avows, 
and as bailiff to the ſaid earl well acknow- 
ledges the taking of the cattle aforeſaid in 
the ſaid place in which, &c. and juſtly, 
Sc. io doing damage there: and this he is 
ready to verify: wherefore as before he 
prays judgment, and a return of the cat- 
tle aforeſaid, rogether with his damages, 
coſts and expences by him about his ſuit 
in this behalf ſuſtained, according to the 
form of the ſtatute in ſuch caſe thereof 
lately made and provided, to be adjudged 
to him, Se. 

| And 
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And the ſaid Sylas by proteſting that the Proteſting the 
. 1 fine is unreaſon- 
ſum aforeſaid of 351. for the fine aforeſaid able, pleads a 
for the ſaid lands and tenements by the cuſtom to pay a 
. +” : year's value 
copy aforeſaid to the ſaid Sy/as in manner oy. 
and form aforeſaid granted was, not a rea- 
ſonable fine, as the ſaid W. above by plead- 
ing hath alledged, for plea the fame Sylas 
lays, that within the manor aforeſaid there 
is, and from time immemorial hath been, 
ſuch cuſtom uſed and approved within that 
manor for all. the time aforeſaid, to wit, 
that every perſon or perſons who ſhall be 
admitted tenant or tenants to any cuſtomary 
lands or tenements of that manor by copy 
of court-roll of that manor, hath and have 
been and ought to pay to the lord or lords 
of the ſame manor for the time being, for 5 
a fine for his or their admiſſion to ſuch 
cuſtomary lands or tenements, ſo much 
money as thoſe lands or tenements were 
worth by the year at the time of ſuch ad- 
miſſion, and no more: and the ſaid Sylas The lands worth 
in fact ſays, that the ſaid two acres of paſ- dur per. 
ture with the appurtenances in which, Sc. oed to pay. 
together with the other lands and tenements 
in the ſame copy mentioned, and by the 
lame copy to the ſaid Sy/as and his heirs 
granted, and to which the faid Sy/as was as 
aforeſaid admitted, at the time of the ad- 
miſſion of the ſaid Sylas to the ſame were 
worth, and yet are worth, by the year 28 /. 
and no more: and the ſame Sylas farther 
lays, that at the time of his admiſſion to the 
tenements aforeſaid with the appurtenances, 
to wit, at the ſaid court of the manor, held 
within that manor on the ſaid 2:iſt day of 
ahi in the firſt year abovelaid, he was 
ready 
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ready and offered to pay to the ſaid /. 
then one of the lords of that manor, being 
then and there preſent in his proper perſon, 
ſo much money as the ſaid cuſtomary tene- 
ments with the appurtenances were worth 
by the year at the time of the admiſſion of 
him the ſaid Sy/as to the ſame, to wit, 281. 
of lawful money of England; which ſaid 
28 J. the ſaid W. then and there abſolutely 
refuſed to receive or accept of the ſame 
Sy/as: and this he is ready to verify: where- 
fore as before he prays judgment, and his 
damages by reaſon of the taking and unjuſt 
detention of the cattle aforeſaid, to' be ad- 
judged to him, c. N 


Demurrer. And the ſaid V. ſays, that the plea of 
the ſaid Sy/as above in rejoining pleaded, 

and the matter in the ſame contained, are 

not ſufficient in law to preclude him the 

faid V. from having his avowry and cog- 

nizance aforeſaid, and that he to that plea 

in manner and form aforeſaid pleaded hath 

no neceſſity, nor is by the law of the land 

obliged, to anſwer: and this he is ready to 

verify: wherefore for want of a ſufficient 

plea in this behalf, the ſame W. as before 

prays judgment, and a return of the cattle 

aforeſaid, together with his damages, colts 

and expences by him about his ſuit in this 

behalf ſuſtained, according to the form of 

the ſtatute in fuch caſe thereof lately made 

and provided, to be adjudged to him, &c. 

| Thecauſe. And for cauſe of demurrer in law to that 
T9 plea, the ſame . according to the form of 
_ 5- the ſtatute in ſuch caſe thereof lately made 
een and provided, ſets down, and to the wm 
Reb ere 
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here expreſſes this cauſe following, to wit, 
that the value of the land remains in efti- 
mation, and the cuſtom aforeſaid by the 
faid Has above in pleading pretended and 
alledged 1 is incertain, inſufficient and void in 


law. 


And the faid Sylas for that he hath above Joinder in de- 


alledged ſufficient matter in law in his plea 
aforefaid above in rejoining pleaded to pre- 
clude t ſaid . from having his avowry 
and cognizance aforeſaid, which he is ready 
to verify, which ſaid matter the ſaid V. 
doth not deny, nor thereto in any wiſe 
anſwer, but altogether refuſes to admit that 
averment, as before prays judgment, and 
his damages by reaſon of the taking and 
unjuſt detention of the cattle aforeſaid, to 
be adjudged to him, Sc. And becauſe 
the juſtices here will adviſe themſelves of 


and upon the .premiſſes before they give, 


judgment thereon, day therefore is given to 
the parties aforeſaid here until on the octave 
of St. Hilary to hear their judgment thereon, 
becauſe the ſame juſtices here thereof not 
yet, Sc. On which day here comes as 
well the ſaid Sy/as as the ſaid V. by their 


attornies aforeſaid; and hereupon the pre- Judgment for 
miſſes being ſeen, and by the juſtices here dhe Phaintiff. 


more fully underſtood, it ſeems to the ſaid 


juſtices here, that the ſaid plea of the ſaid : 


Hlas above in rejoining pleaded, and the 
matter in the ſame contained, 1s ſufficient 
in law to preclude him the ſaid V. from 
having his avowry and cognizance aforeſaid, 
as the laid V.. hath above alledged; 

* wWherefore 
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Inquiry 
awarded. 


Signed 3 . 
2 Ja. 2. 


ATT 


wherefore the ſaid Hias ought to recover 
his damages againſt the ſaid W. by reaſon 
of the taking and unjuſt detention of the 
cattle aforeſaid : but becauſe it is unknown 
what damages the ſaid Sas hath ſuſtained 
by reaſon of the taking and unjuſt deten. 
tion of the cattle aforeſaid, the ſheriff i; 
commanded, that by the oath of good and 
lawful men of the county aforeſaid he di- 


ligently inquire what damages the ſaid 90 


hath ſuſtained, as well by reaſon of the 
taking and unjuſt detention of thoſe cattle, 
as for his coſts and charges by him about 
his fvit in this behalf ſuſtained; and the 
Inquiſition which he ſhall thereof make, he 
certify here from the day of Eaſter in 15 
days, under the ſeal, &c, and the ſeals, &, 
On which day here comes the ſaid Hlas by 
his attorney aforeſaid; and the ſheriff, to 
wit, Jeſeph Eamunds, Eſq; hath now returned 


here a certain inquiſition taken before him 


at Stevenage in the county aforeſaid on the 
15th day of April laſt paſt, by the oath 
of twelve, Ec. whereby 1t is found that the 
ſaid Sy/as hath ſuſtained damage by reaſon 
of the taking and unjuſt detention of the 
cattle aforeſaid, beſides his coſts and charzes 
by him about his ſuit in this behalf expend. 
ed, to 4d. and for thoſe coſts and charges 
to 6d. Therefore 1t 1s conſidered, that 
5 ſaid Sy/as do recover againſt the ſaid 

i/liem his damages aforeſaid to 10 d. by 
"th inquifition aforeſaid in form aforeſaid 
tound, and alſo 91. 5s. 2d. to the ſame 
Cylas, at his requeſt, for his coſts and 


cha:ges aforeſaid, by the court here of 1 r. 
creaſe 
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ereaſe adjudged; which ſaid damages in 


the whole amount to 9/, 65. And the faid 
IWVilliam in mercy, Sc. 
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This Judgment was affirmed on a Writ of 
Error. 
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ND the ſaid 2 by R. B. his attorney, An avowry 


4 1 : d -feas 
comes and defends the force and in- nt in the de- 


jury when, Sc. and well avows the taking fendant's frees 


of the ſaid cattle in the ſaid place where, 
Sc. to be juſt, becauſe he ſaith, that the 
laid place doth, and at the ſaid time when, 
Sc. did contain in itſelf ten acres of land 
with the appurtenances ; which ten acres of 
land with the appurtenances are, and at the 


hold. 


time of taking the cattle aforeſaid were the 


ſoil and freehold of the ſaid C. and becauſe 
the cattle aforeſaid, at the ſaid time when, 
Cc. were in the ſaid place where, &c. feed- 
ing upon the graſs there growing, and doing 
dimage there, the ſaid C. well avows the 
t. king of the cattle aforeſaid, in the ſaid 
place where, Sc. and juſtly, Sc. for the 
damage there ſo done as aforeſaid. 


And the ſaid (plainitf) ſaith, That the 
laid C. ought not to avow the taking of the 
cattle aforeſaid in the ſaid place where, 
Ec. to be juſt, becauſe he faith, That the 
hid ten acres with the appurtenances are, 
and at the ſaid time when, Sc. were the 
oil and freehold of the ſaid (plaintiff) and. 
not the ſoil and freehold of the ſaid C. as 
the faid C. hath above alledged; and this he 

SD prays 
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plead property 
in a ſtranger, 
and for a return 
make cogni- 

tance as bailiffs 
to A. and B. for 
damage- feaſant 
in their free- 
hold. 


Phe defendants | 
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prays may be inquired of by the country, 
and the ſaid C. does likewiſe the . ; 


Pippin and another at the Suit of Maynard, 
Trin. 12 W. in. 


. in Replevin for the taking of the 


Plaintiff *'s Cattle. 


ND the ſaid Edward and Sarah by 
V. IL. their attorney come and de- 
fend the force and injury when, c. and 
ſay, that at the time when the taking of 
the cattle aforeſaid is ſuppoſed to be, the 
property of thoſe cattle was in one Stepben 
Hewes, who is now ſurviving and in full 


life, to wit, at H. aforeſaid in the county 


aforeſaid; without that, that the property 
of the cattle aforeſaid at the time of the 
taking of them was in the ſaid Jonatban 
Maynard, as he by his writ and declaration 
aforcſaid above ſuppoſes: and this they are 


ready to verify: wherefore they pray judg— 
ment of the writ and declaration aforeſaid, 


and a return of the cattle aforeſaid, to be 
adjudged to them, Sc. and to have a fe— 
turn of the cattle aforeſaid, the fame E4- 
ward and Sarah, as bailiffs of A. B. and 
C. B. well acknowledge the taking of the 
cattle aforeſaid in the 1210 place where, &. 
called Eebrom, and juſtly, c. becauſe they 
lay, that the fame place called Hebrom con- 
tains, and at the fame time when the tak- 
ing of the cattle aforeſaid is ſuppoſed to br, 


did contain in itſelf 40 acres of paſture with 
: the 


. Loos „ 


AF FE NFL. 


the appurtenances in King ſtborpe in the 
county aforeſaid; which ſaid 40 acres of 
paſture with the appurtenances are and at 
the ſaid time when, Sc. were the foil and 
freehold of the ſaid A. B. and C. B. And 
becauſe the cattle aforeſaid at the ſaid time 
when, Sc. were in the ſaid place called 
Hebrom aforeſaid, eating up the graſs there 
then growing, and doing damage there, the 


ſme Edward and Sarah, as bailiffs of the 


ſaid A. B. and C. B. well acknowledge the 
taking of the cattle aforeſaid in the ſaid 
place where, Sc. and juſtly, &c. ſo doing 
damage there : wherefore they pray judg- 
ment, and a return of the cattle atoreſaid, 
to be adjudged to them, Sc. 


And the ſaid Jo. Maynard ſays, that his 
writ and declaration aforeſaid ought not to 
be quaihed, becauſe, .he ſays, that the pro- 
perty of the cattle aforeſaid at the ſaid time 
of the taking of them was in the ſaid Zona- 
than Maynard | in manner and form as he by 
his writ and declaration aforeſaid hath above 
thereof alledged, to wit, at Hebrom afore- 
ſaid in the county aforeſaid: and this he 
prays may be inquired of by the country: 
and the ſaid Edward and Sarab do ſo likewiſe: 
therefore the ſheriff is commanded that he 
cauſe to come, Oc. 


ND the ſaid R. by K. B. his attorney, 
comes and defends the force and in- 
jury when, Sc. and as to the taking of ten 
ſacks of flour, part of the goods and chat- 


tels aforeſaid, he the ſaid RE ſaith, that the 
ä Property 
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Repl' and iſſue 
on the property. 
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Where the de- 
fendant pleads 
property as to 
part, and non 
cepit as to the 
re ſidue. 
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property of thoſe goods and chattels at the 


faid time when, Sc. were in the ſaid R. 
and not in the ſaid J. as it is above ſuppoſed 
by the writ aforeſaid; and this he is ready 
to verify; whereupon, as to the taking and 
detaining of thoſe goods and chattels, the 
ſaid R. prays judgment of the writ afoteſaid, 
and that it may be quaſhed, c. And as 
to the taking of the reſidue of the goods and 
chattels aforeſaid, he the ſaid . pleads, that 


he did not take thoſe goods and chattels, the 
ſaid reſidue, as the ſaid T. doth above com- 


plain againſt him ; and thereof he puts him- 
ſelf upon the country; and the ſaid T. does 
likewiſe the ſame, 


And the ſaid 7. as to the ſaid plea of the 
ſaid R. above pleaded to quaſh the writ 
aforeſaid, ſaith, that his ſaid writ ought 
not to be quaſhed by reaſon of any thing 
above alledged, becauſe he ſaith, that the 
Property of the goods and chattels aforeſaid 
above ſpecified in the ſaid plea, at the time 
of taking thoſe goods and chattels, was in the 
ſaid T. as he doth above ſuppoſe by his writ 
aforeſaid ; and this he prays may be inquired 


of by the country; and the ſaid R. does 
likewiſe the ſame: therefore as well to try 
that iſſue, as the ſaid other iſſue above 


joined, the ſheriff is commanded, that he 
cauſe to come here twelve, Ec. 


Note; Upon pleading non cepit on a Clein 
of Property, the Defendant ſpall have bis 
Goods again. Salk. 581. 


3 0 — — — — 


AP PF LE NI 8 M0 


comes and defends the force and in- 
jury when, Sc. and as bailiff of M. G. well 
acknowledges the taking of the cattle afore- 
faid in the faid place where, Cc. and juſtly, 
Sc. becauſe he ſays, that the ſame place, in 
which the taking of thoſe cattle is ſuppoſed 
to be, contains, and at the ſaid time when 
the raking of thoſe cattle is ſuppoſed to be, 
did contain in itſelf 40 acres of land with the 
appurtenances in L. aforeſaid, and that long 
before the ſaid time when, Sc. the ſaid F. 
was ſeiſed of the ſaid 40 acres of land with 
the appurtenances, whereof the place where, 
&c. is parcel, in his demeſne as of fee, and 


A's the ſaid W. by H. S. his attorney 


the ſaid 40 acres of land held of the ſaid M. 


as of his manor of B. in the county of . 
aforeſaid, by fealty, ſuit of court, and the 
rent of 125. 6 d. every year, at the feaſt of 
St. Michael yearly to be paid ; of which ſer- 
vices the ſaid M. was ſeiſed by the hands by 
the ſaid F. as by the hands of his very te- 
nant, to wit, of the fealty and ſuit of court, 
and of the rent aforeſaid in his demeſne as 
of fee; and becauſe 5 J. 125. 64. of the 
rent aforeſaid, for nine years ended at the 
feaſt of St. Michael in the 26th year of the 
reign of the ſaid lord the now king, to the 
ſame M. at the ſaid time when, 2 were 
in arrear and not paid, the ſame W. as bai- 
If of the ſaid M. well acknowledges the 
taking of the cattle aforeſaid in the ſaid 
place where, Fc. and juſtly, Sc. for the fame 
five pounds twelve ſhillings and fix-pence 
lo in form aforeſaid being in arrear, as in 
parcel of the ſaid land of the ſaid M. in 
torin aforeſaid held, and within the fee, 
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Cogniſance as 
bailiff for a rent 
charge. 


7 _ . bo, — * 
* * 8 5 8 _ — s * 4 A 4 
9 — me . ” : a = was p = * — _ \ — 
0 L : . * — - a A. 2 n — — a 1 AS 3 N * * — f - 
EN Z . — 5 A - a 3. : . ; — b > pn * 36 Sig > W's ; nn 2 e 2 —— A wn . Ns 
n ES * n a KIM, OST CI. 12 pa, : —— g res. -. +5 6 > - l 1 — * Pang 
Se 8 - 2 n — : = as» 
_— — . « — dt 1 Y . K * N —— 9 5 
8 3 r he "** _ S — * = A _— B * p 8 : . 7 Y l 
wares, * Mot A . — "56; a> · * 8 332 — 1 > — — " A "tr "hs. &. Fo . ok a» 1 _—_—_ e 128 A . aw — — 1 8 * 1 a 
x = , Fa ON "” . - eee - 3 — if — ” ——— be r - a - G 3 ps. — 8 5 ® Þ 4 — = 
— — > - fs. 22 8 2 —_ , _ — oh 
; 6 7 Boe = r 2 i 5 = 3 . 2 = N 8 7 — 2 * N 1 * Sr 
— 5 — . : — — — 7 4 2 = l F - "Ta 5 
. 4 _— ne. 3 
bp » 5 


7 — 25 — 2 
2 8 
pr — 8 ＋ 
eos 2 . 
4 * _— * — — 
; REFERRERS 


EP RO r iT 6 Sn TER 3 
We 4 * 4 
— 25 2 * 5 


* e 

7 405. 3 — b * " 4 
— F — * „ 5 1 _ * 
. L = 


5 Ar pt Gee n ao Bigger 1 A EIB, £5" 
r e — ey . — 
1 5 4 N * —— * 7 E 


— — 2 . ä ‚ —— > yon — — — 


4 „. 
* — 


280 


Bar, that he was 
not ſeiſed, Oc 


Iſſue thereon, 


A PP ² 304 45 


Sc. And this he is ready to verify: where. 
fore he prays judgment, and a return of 


the cattle aforeſaid, to be adjudged to 
him, Sc. 


Abd the faid E n that the foid 3 


'* was not ſeiſed of the ſervices aforeſaid by 


the hands of him the ſaid F. as by the 
hands of his very tenant, as the faid W. 
hath above alledged: and this he is ready 
to verify: wherefore for that the ſaid /, 
the taking of the cattle aforeſaid in the 
ſaid place where, Sc. hath above acknow- 
ledged, the ſame F. prays judgment, and 
his damages by reaſon of the taking and 
unjuſt detention of the cattle aforeſaid, to be 
adjudged to him, &c. 


And the ſaid William (as before) ſays, 
that the ſaid M. was ſeiſed of the ſervices 
aforeſaid by the hands of the ſaid F. as by 
the hands of very tenant, as he hath above 
alledged: and of this he puts himſelf upon 


the country: and the ſaid F. likewiſe, Cc. 


Avowry for da- 
mage-feaſant in 
his freenold, 


Therefore the ſheriff is commanded, that 
he cauſe to come here from the day of the 
Holy Trinity in three weeks 12, Sc. by whom, 
Sc. and who neither, Sc. to recognize, Sc. 
becauſe : as well, Ge. 


Liddiard and Crefwicke, 
AM. 42 G2, 
ND the ſaid Francis, by Andrew Innys 
his attorney comes and defends tie 


force and injury when, Sc. and well avows 
0 che 
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the taking of the cattle aforeſaid in the ſaid 
place in which, Sc. and juſtly, &c. becauſe 
he ſays, that the ſame place in which, c. 
is known, and at the ſaid time when, Cc. 
and long before was known, as well by the 
name of Hannam's Common, as by the name 
of Hannam's Heath, and contains, and at the 
ſaid time when, Cc. contained in itſelf 50 
acres of paſture with the appurtenances in 
the ſaid pariſh of Bitton in the ſaid county of 
Glouceſter, which ſaid 50 acres of paſture 
with the appurtenances are, and at the ſaid 
time when, Sc. were the ſoil and freehold 
of him the ſaid Francis; and becauſe the 
cattle aforeſaid at the ſaid time when, Sc. 
were in the ſaid place in which, Sc. eating 
up the graſs there then growing, and do- 
ing damage there, the ſame Francis in his 
own proper right well avows the taking of 
the cattle aforeſaid, in the ſaid place in 
which, Fc. and juſtly, Sc. ſo doing da- 
mage there: and this he is ready to verify: 
wherefore he prays judgment, and a return 
of the cattle aforeſaid, together with his 
damages, coſts and charges, in this behalf 
ſuſtained, according to the form of the 
ſtatute in ſuch caſe lately made and pro- 21 H.8. c. 19. 
vided, to be adjudged to him, &c. 


And the ſaid John Liddiard ſays, that the Bar, That T. N. 
laid Francis, for the reaſon before alledged, g, r 
the taking of the cattle aforeſaid in the ſaid to %. L. and the 
place in which, Ec. ought not to avow juſt, Pals“ g 
becauſe by proteſting that the ſame place in 
which, Sc. at the ſaid time when, Sc. was 
not the freehold of him the ſaid Francis, as 
is above ſuppoſed, for plea the ſame John 


ſays, 
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ſays, that long before the ſaid time of the 
taking of the cattle aforeſaid in the ſaid place 
in which, Cc. to wit, on the 21ſt day of 
Auguſt in the 1oth year of the reign of the 
lord James, late king of England, Sc. Theo. 
Adore Newton, knt. was ſeiſed in his demeſne 


as of fee of and in one meſſuage and 47 


acres and a half of land arable, meadow and 
paſture, with the appurtenances in Hannan 
and Bitton in the pariſh of Bitton aforeſaid in | 
the county aforeſaid; and being ſo thereof 
ſeiſed, afterwards, to wit, on the ſaid 2 fſt 
day of Auguſt in the 1oth year of the reign 
of the lord James, late king of England 
aboveſaid, at Bitton aforeſaid in the county 
aforeſaid, demiſed the meſſuage aforeſaid 
and the ſaid 47 acres and a half of land ara- 
ble, meadow and paſture, with the appur- 
tenances, to WÄilliam Liddiard and Katherine 
his wife, and him the ſaid John Liddiard; 
to hold to the ſaid William Liddiard and 
Katherine his wife for and during the term 
of their natural lives, and the natural life of 
the longer liver of them, and after their 
deceaſe the remainder. thereof to the ſaid 
John Liddiard for and during the term of the 


natural life of him the ſaid John by virtue 


of which ſaid demiſe the ſame William and 
Katherine afterwards of the ſaid meſſuage 
and the faid 47 acres and a half of land ara- 
ble, meadow and paſture with the appurte- 
nances, were ſeiſed in their demeſne as of 
freehold for the term of their lives and the 
life of the longer liver of them, the remain- 
der thereof after their deceaſe to the ſaid 
John for the term of his life ſo as aforeſaid 
belonging; and the ſaid William and Kathe- 


ine 
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ine being ſo thereof ſeiſed afterwards, to 

wit, on the firſt day of September in the 32d - 

year of the reign of the lord Charles the Se- 

cond, now king of England, Sc. at Bitton 

aforeſaid in the county aforeſaid died thereof 

fiſed ; after the death of which ſaid William 

and Katherine he the ſaid John, as in his re- 

mainder afereſaid, afterwards to wit, on the 

faid firſt day of September in the 32d year of 

the reign of the lord Charles the Second, now 

king of England, Sc. at Bitton aforeſaid in 

the county aforeſaid into the meſſuage afore- 

ſaid and the ſaid 47 acres and a half of land 

arable, meadow and paſture, with the ap- 

purtenances, by virtue of the demiſe afore- The entryofthe 

fad entered, and was and is yet thereof nd. 

ſeiſed in his demeſne as of freehold for the 

term of his life: and the ſame John farther 

ſays, that at the time of the demiſe aforeſaid 

made, he the ſaid Theodore Newton, and all preſcription fer 

thoſe whoſe eſtate the ſame Theodore then waunen 

had of and in the ſaid meſſuage and 47 acres 

and a half of land arable, meadow and paſ- 

ture, with the appurtenances, have had, and 

for time out of mind have been accuſtomed: 

to have, for themlelves, their farmers and 

tenants, of the ſaid meſſuage and the ſaid 

47 acres and a half of land arable, meadow 

and paſture, with the appurtenances, com- 

mon of paſture in the ſaid place in which, 

Sc. for all their commonable cattle in and 

upon their tenements aforeſaid with the ap- 

purtenances levant and couchant every year 

at all times of the year, as to their tene- 

ments aforeſaid belonging and appertaining : 

by reaſon whereof the ſaid John before the 

laid time when, Sc. to wit, on the gth * 
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Repl. That it 


is his frechold. 


* 


4 r t 
of September in the 33d year of the reign of 


the ſaid lord the now king, the cattle afore. and 
ſaid in the declaration aforeſaid above ſpe. Ml the 
cified, being then the proper cattle of him alle 
the faid John, upon the ſaid 47 acres and c. 
a half of land arable, meadow and paſture, MW 7-: 
with the appurtenances, then levant and {vs 
couchant, into the faid common called Han- ara 
nam's Common, being the place in which, pur 
Sc. put, as he well might, to uſe his com- out 
mon aforeſaid; and the ſaid Francis the hav 
ſaid cattle, to wit, the faid 30 ſheep ſo in ten 
the ſaid place in which, Cc. put, feeding 47 
on the graſs there growing, and uſing the Wl oc 
common of paſture of him the ſaid "John mo 
there, afterwards at the ſaid time when, MI &: 
Sc. to wit, on the foth day of September vpe 
in the 33d year aboveſaid, at Bitton afore- apf 
ſaid in the ſaid place in which, Sc. com- ce 
monly called Hannam's Common, took and Ml ten 
them unjuſtly detained, againſt ſurety and d 
pledges, in manner and form as the ſaid BW *"* 
John above againſt him complains : and i! 
this the ſame John is ready to verify: whete- Jud 
fore he prays judgment, and his damages MI #*' 
by reaſon of the taking and unjuſt detention 40 
of the cattle. aforeſaid, to be adjudged to 
him, Sc. | 
fa 
and the ſaid Francis Crefwicke as before all 
. ſays, that the ſaid 50 acres of paſture, ha 
called Hannam's Common, otherwiſe Han- 4 
nam' s Heath, are, and at the ſaid time tu 
when, Ce. were the foil and freehold of an 
him the ſaid Francis; and becauſe the ac 
cattle aforeſaid at the faid time when, Fa 
an 


Sc. were In | the ſaid place in which, Es. 
cating 


A BB 6. 0 HM 


exting up the graſs then there growing, 
and doing damage there, the ſaid Francis 
the ſame cattle took, as he hath above 
alledged ; without that, that the ſaid Theo- 
dere, ”and all thoſe who eſtate the ſame 
Theodore then had of and in the ſaid meſ- 
ſoage and 47 acres and a half of land 
arable, meadow and paſture, with the ap- 
purtenances, have had, and from time 
out of mind have been accuſtomed to 
have, for themſelves, their farmers and 
tenants, of the ſaid meſſuage and the ſaid 
47 acres and a half of land, arable, meadow 
and paſture, with the appurtenances, com- 
mon of paſture in the ſaid place in which, 
Sc. for all their commonable cattle in and 
upon their tenements aforeſaid with the 
appurtenances, levant and couchant every 
ycar at all times of the year, as to their 
tenements aforeſaid belonging and apper- 


taining, as the ſaid John in bar to the 
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Traverſe of as 
preſcription. 


avowry aforeſaid hath above alledged; and 


this he is ready to verify: wherefore he prays 
judgment, and a return of the cattle afore- 
laid, together with his damage Sc. to be 
adjudged to him, &c. 


And the faid John Liddiard as before jgue on the 


ſays, that the ſaid Theodore Newton, and traverſe. 


al thoſe whoſe eſtate the ſame Theodore then 
had in the faid meſſuage and 47 acres and 
a half of land, arable, meadow and pal- 
ture, with the appurtenances, have had, 
and from time out of mind have been 
accuſtomed to have, for themſelves, their 
farmers and tenants of the ſaid meſſuage 
and the ſaid 47 acres and a half of land arabic, 

meadow 


To TIS 1. 5 r — 
5 » - bs _ > Re a - — 
N 7 0 — * A 
0 
— 2 — — 5 RES 
3 ů ——-— —. 4 1 I. þ * F — N — 2 
* 1 1 n 13 * "— * * —— 2 o — - 
* * — — — 
x 4 " * — 
n F * 4 * 


oy ay 
- 6 ed] 


"OI "I 
— — 
N 
* 4 N 


157 
0 
4 
} , 
* 
1 
957 
9 
es. 
4 15 7 
* 
, 
* 
”"" 
YZ : 
* 
. 
9479 
11 
5 
: * 

. 

by. 

7 

l 

Y 
4 4 
1 
* 1 
TY ++ 
U 
„ * 
k £42 
4 
1 * 
12 q 
2 6 
[ * A 
4 
n . 
* ” Us 
1 
4 
/ 
P 
iy * 
v5 
; 4 
# 

A 
F}1 
1 2 

4 
a 
: 
SD - * 
s F 
1 
394 - 
* * 
5 * 
- ov 
: 
4 
F +39 x 
* 2 
1 
7 
; 
n a 


. 5 _ f — * —— 
r 3 3 23 KR 5 r * —— as * 
r ˙ —½—ĩ4:a7ᷣ p ²˙7«1̃ ³· . ̃—ͤäVuꝛ A 
> "I" . , : . * - 2 *. * 9 — 2 . , FD NT OS 
| oy * FC 4 4 "S's Y Ow 


Pa Wor 


* 2 l . R. 2 # 11 
: ——— — 05 l £ S 

4 * ys . 4 + 1 i a „ — 2 n N * — . 2 42. . = nd "% * = . ＋. E WK. s — mug ew 3 ar * 9 [T4 \ 

. | . K * 2 

—_— _ — wth 4 2 A x in N w He, - 2 4 - ww; * 5 . 7 ” oy - 4, % U * * + =_ - 

T . eee e Wan Gy HE. $2 A 3 r 
gets . We. by ook : 20 2 SOS * 
4 — - - c > 7 * 3 — — » 


% > 22 * — 2 
7 - 4 „ N n N = 150 
- — > % - * = = * A 
= 8 8 1 — 1 I 4 _—_—_ * +. . 5 9 2 — OI 
> i ar r * * ERR Tong) [1,95 8% * r 
* — x Kb. 2 = — — + Y = 4. + _ 
* TY — — . —— by y 
n 4 


S444 4 „4 
LPT + ſh * 


. 
2 


— Dope — ** — 


3%. way 4 
n 


286 


A plea in bar to 
an avowry, that 
the plaintiff 
tendered to the 
de fendant ſut- 
Kcient amends 
for the damage 
feaſants 


AP ED 1% 


meadow and paſture, with the appurte. thi: 
nances, common of paſture in the faig MM m 
place in which, Sc. for all their common. the 
able cattle in and upon their tenementy the 
aforeſaid, wich the appurtenances, levant Ml © 
and couchant every year, at all times of the b 
year, as to their tenements aforeſaid belong. oe 
ing and appertaining, in manner and form Ml © 
as he the ſaid John Liddiard hath above al- 
ledged: and this he prays may be inquired : 
of by the country: and the ſaid Francis does bs. 
ſo likewiſe: therefore the ſheriff is command. Ml © 
ed, that he cauſe to come before the lord ſau 
the king in the oftave of St. Hilary where- ne 
ſoever, Cc. 12, Fe. by whom, Sc. and The 
who neither, &c, to recognize, Sc. becauſe the 
as well, Fc. The ſame day is given to the ba 
parties aforeſaid, Ec. a 
5 to 
\ ND the ſaid A. pleads, that the ſaid 
C. by reaſon of any thing above al- . 
ledged, ought not to avow the taking of dic 
the cattle and chattels aforeſaid in the ſaid for 
place wherein, Fc. to be juſt, (or ought na pla 
to juſtify) becauſe he faith, that after the my 
ſaid C. had taken the cattle and chattels in . 
the place aforeſaid, to wit, [cn ſuch a day 
and year] at V. aforeſaid, he the faid 4, 
tendered to the ſaid C. 65. 8d. which were 7 


ſufficient amends for the damages done to 
him in the ſaid place wherein, &c. which 
6s. 8 d. the ſaid C. then and there totally 
refuſed to accept, and unjuſtly detained the 
cattle and chattels aforeſaid, againſt ſureties 
and pledges, Sc. until, Sc. as he the ſaid 


A. doth above complain againſt him; and 
| this 
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this he is ready to verify; wherefore, inaſ- 
much as the ſaid C. doth above acknowledge 
the raking of the ſaid cattle and chattels in 
the ſaid place wherein, Sc. he the ſaid A. 
prays judgment and his damages, occaſioned 
by tne taking and unjuſtly detaining of the 
cattle and chattels aforeſaid, to be adjudged 
to him, Ce. 


And the ſaid C. proteſting, that the Defendant pro- 


65. 84, were not ſufficient amends for the 2 


damages aforeſaid done to the ſaid C. in the tendered was not 
ſaid place where, &c. for plea ſaith, that e 
the ſaid A. did not tender to the ſaid C. plea denies che 
the ſaid 6s. 8 4. for the damage done in der. 

the ſaid place where, Fe. as the ſaid A. 

hath above alledged; and this he is ready to 

verify; wherefore he prays judgment, and 

a return of the cattle and chattels aforeſaid, 


to be adjudged to him, Tc. 


And the ſaid 4. as before ſaith, that he Plaintiff re- 
did tender to the ſaid C. the ſaid 65. 8 d. ie chat hs 


8 : : „ did tender the 
for the {aid damages done him in the ſaid 65s. 84. and 


iſſue. 


place where, Sc. as he hath above alledged; pi. Gen. 1 
and this he prays may be enquired of by the 557, 558. 
country. | = 


ND the faid E. by J. T. his attorney An avowry. 


comes and defends the force and Where the de- 


fendant tra- 


injury when, Cc. and pleads, that in the verſeth the 


| | fa 
ſud county of D. there is a place called reha ae 


M. D. and another place cailed M. in E. blu tape = 
. 1, . nown by the 
and another place called M. J. in E. afore- ſume name, but 


lid; without that, that in the faid vill of that they are 
K th : h . id , L £5 differently to be 
« WIETE 18, Or AT IHC 10 time Wen, C. deſcribed, they 
Was baving different 
additions. 
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was any place called or known by the name 


of M. only, and that he, at the ſaid time 
when the ſaid cattle is ſuppoſed to have been 
taken, took the ſaid ſix oxen and eight cows 
above ſpecified in the ſaid declaration, and 
alſo an horſe of the ſaid (plaintiff) in the 
ſaid place called M. D. without that, thar 
he took the ſaid ſix oxen and eight cows at 
K. aforeſaid, in the ſaid place called NM. 
only; as the ſaid { plaintiff) doth above ſup. 
poſe by his ſaid declaration, of all and fin- 
gular which cattle aforeſaid, one Sir P. E. 
Knut. then ſheriff of the ſaid county of D, 
granted a replevin to the ſaid ( plaintiff) 
upon his plaint thereon; and this he is ready 
to verify; wherefore he prays judgment of 
the declaration aforeſaid, and to have a re- 
turn of all and ſingular the cattle aforeſaid l 
and the ſaid (defendant) as bailiff to J. B. 
well acknowledges the taking of the faid 
ſix oxen, eight cows, and one "horſe, in the 
ſaid place called M. D. and juſtly, Sc. be- 
cauſe he ſaith, [/ go on with the avowry, 
concluding with a * of a return], c. 


This precedent 10 agreeable to the caſe re- 
ported in Salk. 93, 94. where the defend- 
ant pleaded, that the cattle were taken 
in another place; without that, &c. and 
it was held by the Court that this was ni 
enough, but the defendant muſt go further, 
and make an avewry for a retorno ha- 
bendo, yet ſuch avozory is only a ſuggeſ- 
tion to bring him within the ſtatute of H. . 
for damages; before that ſtatute no damages 
were given, and without ſuch a ſuggeſtion 


be is uot within that Salute, gud it being 
oily 
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only for this particular purpoſe, is not tra- 
verſable. | 


ND the ſaid Richard Poole pleads, Plea. 

that the ſaid Thomas Longaevill cught 

not to avow the taking of the cattle afore- 

ſaid in the ſaid place in which, Ce. to 

be juſt, for the reaſon above alledged, 

nor ought they the ſaid Anthony, William 

and Thomas Leadale, as bailiffs co the ſaid 

Tomas Longuevill, to acknowledge the Jaid That plain tiff 
taking of the cattle aforeſaid in the ſaid when, Kc. and 
place in which, Sc. to be juſt, for the dont before, was 
lame reaſon, becauſe he ſaith, that he the cow adjoining 
ſaid Richard Poole, at the ſaid time when, tothe place in 
Gc. was, and long before had been poſ- and that T. I. 
ſeſſed of and in a cloſe of paſture in Burne 5 principal | 
aforeſaid, near adjoining to the ſaid place all thoſe, &c. 
called Parks, in which, &c. and further, n curot | 
the ſaid Richard Poole ſaith, that the ſaid to repair the 
Thomas Longuevill, and all thoſe whoſe e of the 


locus in quo, &. 


eſtate he the ſaid Thomas Longuevill now which divided 
hath, and at the ſaid time when, Sc. had, de — 
of and in the cloſe aforeſaid called Parks, cloſe. 
in which, Sc. for ſo long a time as there 
5 no remembrance of any man to the 
contrary, have made and repaired, and 
have been uſed and accuſtomed to make 
and repair, the hedges and fences between 
the ſaid cloſe called Parks, in which, Cc. 
and the ſaid cloſe of paſture of the ſaid 
Richard; and the ſaid Richard further 
laith, that before and at the time when, That thoſe 
Ec, the hedges and fences between the OR 
kid cloſe in which, &c. and the faid &c. were out of 
cloſe of paſture of the ſaid Richard: Poole Pt: 
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were broken, laid open, and in great de. 


By reaſon 
whereof plain= 
tiff 's cattle 
eſcaped into the 
locus in quo. 


And before 

the plaintiff 
had or could 
have any notice 
thereof, de fend- 
ants took the 
cattle. | 


Plaintiff prays 
judgment, and 
his damages. 


2 Jaund. 289, 

290. 

2 Keb. 660. 

680. 70g. 

2 Danv. 642. 

pl. 57. 

2 Ventr. 50. 

3 Lev. 260. 
utw. 1165. 

1577, 1578. 

1 Saund. 226, 

227. 


cay for want of- repairing them, by which 
means the cattle of the ſaid Richard being 
theretofore put into his ſaid cloſes of pal- 


ture, afterwards, and before the ſaid time 


when, Fe. that is to ſay, upon the 27th 
day of February in the 18th year afore- 
ſaid, eſcaped out of the cloſe of the faid 


Richard, and by the hedges and fences 


aforeſaid being broken, entered into the ſaid 
cloſe in which, &c. and there remained 
they the laid . T. AF. and f. 
afterwards, and before that the ſaid Richard 


had or could have any notice of the ſaid 


cattle's being in the ſaid place in which, 
Sc. (to wit) at the ſaid time when, Ec. 
took the ſaid cattle in the ſaid place in 
which, &c. and unjuſtly detained them 
againſt ſureties and pledges, in the manner 
and form as the ſaid Richard doth above 
complain thereof againſt them; and this he 


1s ready to verify; wherefore and inaſmuch 


as the ſaid T. A. V. and J. do above 
acknowledge the taking and detaining of the 
cattle aforeſaid, he the ſaid R. P. prays 


judgment, occaſioned by the taking and un- 


juſtly detaining of the cattle aforeſaid, to be 
adjudged to him, &c. 


To this plea in bar of the avowry the 


defendant demurred, and the plaintiff joined 
in demurrer, and judgment was given in 
the common pleas for the defendant, that 
the plaintiff's plea in bar was not good; 
upon which a writ of error was brought. 
The counſel for the plaintiff in error argued, 


that the judgment was erroneous, and that 
3 0 
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they eſcaped from the default of fences, 
which upon the face of the record ought to 
have been repaired by the defendant Longue- 
vill. Notwithſtanding this, the judgment 
was affirmed. The Court relied much upon 
the caſe in 10 H. 7. 21. b. where it is ſaid, 
that if the cattle eſcape into any land, and 
the lord diſtrains them, ſuch diſtreſs is good, 
and that it is not material whether they were 
levant and couchant or not. But Saunders 


this caſe, in his opinion, was hard to be 
maintained; for, ſays he, there is a vaſt 
difference between a lord's diſtraining within 
his ſeigniory and a leſſor's diſtraining 
for rent reſerved upon his own leaſe; for 
the lord hath nothing to do with the land 
or the fences, and ſo it is not material to 
him whether the fences are in repair or 
not: but it is otherwiſe of a leſſor; for he 
himſelf ought to repair the fences, or to 
take care that his tenant repairs them; 
otherwiſe he would take an advantage of his 
own wrong, which would be inconvenient. 


This diſtinction (ſays he) ſeems to be war- 


ranted by the books of Mich. 14 & 15 
Eliz, Dyer 317, 318. 22 Ed. 4. 49%. &. 
H. J. 1. 1% 5. 17. Bur i" 
tle eſcape into the land without any default 
of the fences, or that the tenant of the 
land is not bound to repair thoſe fences, 
for default whereof the cattle eſcape and 
are diſtrained, it 1s not material to the lord 
or the leſſor, whether they are levant and 
couchant or not. Note; the caſe of Reynolds 
and Oakley, reported in 1 Brozenl. 170. and 

„ 1 in 


the cattle could not be diſtrained, becauſe 


in the report of. this caſe takes notice, that 
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Co. Lit. 161. 

2 Inſt. 1 

1 Ro. Abr. 671. 
Plowd. 38. 

2 Edw. 4. 6. 

2 Leon. 7. 

3 Cro. 549. 
596. 628, 

Dyer 322. 372 > 
Fitz. Avow. 
219. 

11 7. . 

16 7. . 
Bro. Diſtreſs 
(43. 57.) 
Treſpaſs 181. 


78. 

2 Mod. 316, 
417 

3 Mod. 112. 

2 Lev. 22. 

5 Mod. 147, 
148. 

Co. Litt. 47. b. 
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Nonſuit in re- 
plevin for not 
declaring. 


4 REDLTS 


in Hob. 265. ſeems to favour this opinion 
of Saunders. There the defendant avowed 
for rent reſerved upon a leaſe for life, and 
the plaintiff in his plea in bar to the avowry 
ſhews, that the place in which, c. did ad- 
join to the plaintiff's cloſe, and that the 
cattle, againit the plaintiff 's will, did eſca 


into the other cloſe, and that he did pre- 


ſently follow the cattle, and before he could 
drive them out of the cloſe, the defendant 


diſtrained them. The Court held, that in- 


aſmuch as the beaſts were always in the 


plaintiff's poſſeſſion, and in his view, the 
defendant could not diſtrain thoſe cattle as 
the cattle of a ſtranger ; but if he had per- 
mitted the beaſts to have remained there 
by any ſpace of time, tho' they had not 
been levant and couchant, the leſſor might 
have diftrained them as the beaſts of a 
ſtranger. In the report of this caſe in Hob. 
the opinion of the Court does not appear, 
for it 1s there ſaid, the caſe had been ſome- 
what better, if the tenant ought to main- 
tain the fences, 


Eldridge and Burfield. 


Suſſex, to wit. CFHomas Eldridge was ſum— 
moned-to anſwer to Robert 


Bur feld in a plea, why he took ſeven cows 


of him the ſaid Robert and them. unjuſtly 
detained, againſt ſurety. and pledges, &. 
And whereon the ſame Thomas in his pro- 
per perſon kathy offered himſelf the fourth 
day againſt the ſaid Robert in the plea afore- 
ſaid ; and the ſame Robert, although My 

Called, 


1 Pn 


called, doth not come, but hath made de- 
fault: therefore it is conſidered, that the 
ſaid Thomas Eldridge do go thereof without 
day, &c. and that the ſaid Robert and his 
pledges to proſecute, to wit, John Doe and 
Richard Roe, be in mercy, &c. ©. The 
names of the pledges, &c, and that the 
ſaid Thomas have a return of the cows afore- 
ſaid, Fc. Afterwards, to wit, on 

day next after in this ſame term 
before the lady the queen ar Weſtminſter, 
comes here into court the ſaid Robert Bur- 
feld by A. B. his attorney, and by the ſtatute, 


&c, prays the writ of the lady the queen of 13 E. 1. 6. 2. 


ſecond deliverance of the cattle aforcſaid; 
and to him it is granted, returnable here 
from the day of whereſoever, Ec. 


ANNE, Sc. To the ſheriff of Mid 


dleſex, greeting: Whereas John S. late 
of the pariſh of Sr. Clement Danes in your 
county, Eſq; was ſummoned to be in our 
court before us to anſwer to William P. Eſq; 
in a plea, why on the 14th day of October 
in the firſt year of our reign, at the pariſh 
of St. Clement Danes in your county, in a 
certain place there called a chamber, in 
Devereux Court, he took the goods and chat- 
tels of him the ſaid William, to wit, one 
bed, one bedſtead, one bolſter, one pillow, 
four curtains valance, two blankets, one 
quilt, one cheſt of drawers, 20 books, one 
looking glaſs, one large bruſh, one large 


trunk, and four chairs, and unjuſtly detained 
them, againſt ſurety and pledges, until, Sc. 


And the ſaid John S. came and in our ſame 
court before us alledged and ſaid, that the 
ad William ought not to have or maintain 

U 3 Oo 


Inquiry of da- 
mages in reple- 
vin where 
Judgment was 
given for the 

de fendant on 
de murrer. 
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De marrer. 


4a 


his action aforeſaid thereof againſt him, be- 


cauſe he ſaid, that as to the ſaid one bed, 
one bedſtead, one bolſter, one pillow, four 
curtains valance, two blankets, one quilt, 
one looking glaſs, and ten books, parcel of 
the goods and chattels aforeſaid, in the de- 
claration aforeſaid mentioned, the property of 


| thoſe goods and chattels at the ſaid time of 


the taking of the ſame was in him the 
ſaid John; without that, that the property 
of thoſe goods and chattels at the ſaid time 
of the taking of the ſame was in the ſaid 
William, as by the declaration aforeſaid was 
above ſuppoſed; and this he was ready to 
verify: and as to the ſaid one cheſt of 
drawers, one large bruſh, one large trunk, 
ten other books, and four chairs, the reſidue 
of thoſe goods and chattels laſt mentioned, 
the property of the ſame goods and chattels 
was in one Richard F. without that, that the 
property of the reſidue of thoſe goods and 
chattels was in the ſaid Villiam, as by the 
declaration aforeſaid was above ſuppoſed: 
and this he was ready to verify and prove, 
Sc. wherefore he prayed judgment if the 
ſaid Millium ought to have or maintain his 


action aforeſaid thereof againſt him, Ge. 
and he prayed alſo a return of all and ſin— 


gular the goods and chattels aforeſaid, toge- 
ther with his damages, coſts and .charges 


by him about his ſuit in that behalf expend- 


ed, to be adjudged to him, Sc. And the 
faid Miiliam ſaid, that the plea aforeſaid by 
the ſaid 7ohn above pleaded, and the matter 
in the ſame contained, were inſufficient in 
law to preclude him the ſaid William from 


having his action aforeſaid againſt the ſaid 


Jobn, and that he to that plea in 2 
| an 


A FEFE ND a 295 
and form aforeſaid pleaded had no neceſſity, 
nor was by the law of the land obliged in any 
manner to anſwer : and this he was ready to 
verify : wherefore, for want of a ſufficient 
anſwer in this behalf, he the ſame Y1ilkam 
prayed judgment and his damages, by rea- 
ſon of the caption and unjuſt detention of 
the goods and chattels aforeſaid, to be ad- 
judged to him, c. And the ſaid John faid, Joiner. 
that the plea aforeſaid by him the ſaid John 
in manner and form aforeſaid above pleaded, 
and the matter in the ſame contained, were 
good and ſufficient in law to preclude the 
faid William from having his action afore- 
ſaid againſt him the ſaid 70%; which ſaid 
plea, and the matter in the ſame contained, 
he the ſame John was ready to verify and 
prove, as the court, c. And becauſe the 
ſaid William did not anſwer to that plea, nor 
hitherto in any wiſe deny it, he the ſame 
John (as before) prayed judgment, and a re- 
turn of all and ſingular the goods and chat- 
tels aforeſaid, together with his damages, 
Ec. to be adjudged to him, Sc. And it Judgment for 
was thereupon in ſuch manner proceeded in e defendant- 
our ſame court before us, that it was con- 
fidered, that the plea aforeſaid by him the 
laid Fohn above pleaded, and the matter in 
the ſame contained, were good and ſufficient 
in law to preclude the ſaid William from 
having his action aforeſaid againſt him the 
faid John it was alſo conſidered, that the 
ſaid William P. ſhould take nothing by his 
writ aforeſaid, but for his falſe claim ſhould 
be in mercy, Sc. and that the ſaid Jobn 
ought to recover his damages againſt the 
laid William by reaſon of the caption and 
U4 * 
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An inquiry of 
the arrear of 
rent and value 
of the cattle 
diſtrained on a 
nonſuit in a 
replevin. 
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unjuſt detention of the goods and chattels 
aforeſaid: therefore we command you, that 
by the oath of 12 good and lawful men of 
your bailiwick you diligently inquire what 
damages the ſame John hath ſuſtained, a 
well by reaſon of the caption and unjuſt th 
tention of the goods and chatrels aforeſaid, 
as for his coſts and charges by him about his 
ſuit in this behalf expended; and the inqui- 
fition which you ſhall thereof take ſend to us 
on where ſoever we ſhall then be in 
England, under your ſeal and the ſeals of 
thoſe by whoſe oath you ſhall take that in- 
quiſition, together with our writ to you 
therefore directed. Witneſs J. Holt, Knt. 
at Weſtminſter 12th day of February in the 
ſecond year of our reign, 


(GEORGE, Sc. To the ſheriff of Su/- 


ſex, greeting: Whereas William A. was 
ſurmmoned to be in the court of the lady 
Anne, late queen of Great Britain, c. be- 
fore the late queen herſelf, to anſwer to 
Matthew G, in a plea, why the ſaid Milian 
on the gth day of April in the 12th year of 


the reign of the {aid lady the queen at Chal- 


dington in the county aforeſaid, in a certain 
place there called the Croft, took the cattle, 
to wit, eight ewes and fix lambs, of him the 
ſaid Matthew, and them unjuſtly detained, 
againſt ſurety and pledges, &c. And the 
ſame William in the ſame court before the 
ſaid lady the late queen appearing, for 2 
certain cauſe by him alledged ſaid, that he 
took the cattle aforeſaid at Ripe, otherwiſe 


Cocklington in the county aforelaid ; * 
t 25 
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that, that he took the cattle aforeſaid at Chal- 
vington in the county aforeſaid, as the ſaid 
Matthew by his declaration aforeſaid had 
above alledged: and this he was ready to 
verify: wherefore he prayed judgment of 
the writ aforeſaid, and that the ſaid writ and 


declaration, &c. and to have a return of 3 Leon. 213. 


the cattle aforeſaid; the ſame William, as 
bailiff of Robert K. well acknowledged the 
taking of the cattle aforeſaid in the ſaid place 
to be juſt, Sc. becauſe he ſaid, that the 
fame place, called the Cony Earihs, contained 
in itſelf five acres of land with the appurte- 
nances in the ſaid pariſh of Rzipe, otherwiſe 
Cocklington in the county aforeſaid, of which 
aid five acres of land with the appurtenances 
the ſame Robert R. before the ſaid time 


when, Sc. was ſeiſed in his demeſne as of fee; 


and being ſo thereof ſeiſed, before the ſaid 
time when, Sc. to wit, on the 18th day of 


March in the 11th year of the reign of the 
fad lady the late queen, at the pariſh of 


Semiſton in the county aforeſaid, the faid 
Robert R. demiſed to one Matthew G. the 
younger, the ſaid five acres of land with the 
appurtenances, by the name of all thoſe 
two pieces or parcels of paſture, called the 
Cony Earths, with the appurtenances, lying 
and being in Ripe, otherwite Cocklington 
aforeſaid; to have and to hold the ſaid five 
acres of Jand with the appurtenances whereof, 
&c. to the ſame Matthew G. from the 
feaſt of the Annunciation of the Bleſſed Vir- 
gin Mary then next enſuing unto the end 
and term of one whole year, and fo from 
year to year as long as both parties ſhould 
pleaſe; yielding and paying therefore the 

yearly 
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yearly rent or ſum of 505. of lawful mo. 
ney of Great Britain, at the two moſt uſual 
feaſts or terms in the year, to wit, on the 
feaſt of St. Michael the Archangel and the 
Annunciation of the Bleſſed Virgin Mary, 
by even and equal portions to be paid: 
by virtue of which demiſe the fame Mat— 
thew G. the younger, afterwards, and before 
the ſaid time when, Sc. to wit, on the 
26th day of March in the year laſt above- 
faid, into the ſaid five acres of land with 
the appurtenances whereof, &c. entered, 
and was thereof poſſeſſed ; and he the ſaid 
Matthew G. the younger being fo thereof 
poſſe ſſed, and the faid Robert of the re- 


verſion of the ſaid five acres of land with 


the appurtenances being ſeiſed in his de— 
meſne as of fee; and becauſe 505. of the 
rent aforeſaid, for one year ended on the | 
feaft of the Annunciation of the Bleſſed Vir- 
gin Mary in the 12th year of the reign of 
the ſaid late queen, to the ſame Robert after 


that feaſt and at the ſaid time when, Ge. 


were in arrear and vnpaid, the ſame Williom, 
as bailiff of the ſaid Robert, well acknow- 
ledged the taking of the cattle aforeſaid in 
the faid place in which, Sc. as in parcel of 
the tenements aforeſaid with the appurte- 
nances whereof, Wc. to the fame Matthew 
G. in form aforeſaid demiſed, and juſtly, 
ec. for the ſaid 30 5. rent to the ſaid Robert 
in form aforeſaid being in arrear, &c. And 
this he was ready to verify : wherefore he 
prayed judgment, and a return of the cat- 
tle aforeſaid, together with his damages, 
cofts and charges in this behalf expended, 


according to the form of the ſtatute in ſuch 
3 caſe 
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caſe made and provided, to be adjudged to 

him, &c. And afterwards the ſaid lady Demiſe of the 
the queen departed this life: and upon this een. 
the aid Matthew prayed leave of our court 

before us until on the morrow of the Holy 
Trinity, whereſoever, Sc. to plead in bar 

to the cogniſance aforeſaid; and he had, 

Sc. The ſame day was given. to the ſaid 
William, c. On which day came the ſaid Nonguit. 
William into our fame court before us at 
Weſtminſter ; and the ſaid Matthew, although 
ſolemnly called, did not come, nor farther 
roſecute his writ aforeſaid : therefore it is 
confidered, that the ſaid Matthew take no- 

thing by his writ aforeſaid, but be in mercy 

for his falſe claim thereof, and that the ſaid 
William do go thereof without day, &c. Inquiry. 
Therefore we command you, that, accord- 

ing to the form of the ſtatute in ſuch caſe 25 c. 2. . 7: 
lately made and provided, by the oath of 12 

good and lawful men of your county you 
diligently inquire how much of the yearly 

rent aforeſaid at the ſaid time of the taking 

and diſtraining of the goods and chattels 
aforeſaid was in arrear and unpaid, and how 

much the goods and chattels aforeſaid ſo as 
aforeſaid taken and diſtrained were worth, 
according to the true value of the ſame; 

and the inquiſition which, Cc. ſend to us 

from the day of St. Michael in three weeks 

under your ſeal and the ſeals of thoſe by 
whoſe oath you ſhall take that inquiſition, 
together with this writ, Witneſs 2. Par- 

ker, kat, 


The execution of this writ appears in a 
certain ſchedule to this inquiſition annexed. 
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The return. Suſſex, to wit. AA N inquiſition indented 
i | | [taken at Eaſtgrinſtead, and 
in the county aforeſaid on the 5th day of Ml ther 
Auguſt, Sc. In witneſs whereof as well 1 And 
the ſheriff as the jurors aforeſaid have to Ml (17 
this inquiſition ſet our ſeals the day, year and Ml :ito1 
place aboveſaid. inju! 


James Smith, bart. ſheriff. 


The rent in arrear 8 /. 
The value of the goods 8 /. 
For coſts, according to the form of the 
ſtatute 94. | 
8 December 1715. 


An lager ee NAME s, Sc. To the ſheriff of Chu. 
* ceſter, greeting: Whereas John W. gent. 


judgment on lately in our court before us at Meſtminſter, Ml in 
demurrer. by our writ impleaded Francis C. eſq; Ml co 
Henry C. the elder, George T. William B. in 
and Henry C. the younger, in a plea, why . 
they took the cattle of him the ſaid Joby, vit 
and them unjuſtly detained, againſt ſurety Ml fan 
and pledges, Sc. And thereupon the ſame bei 
John by Thomas E. his attorney complained, 2 
that the ſaid Francis, Henry C. the elder, col 
George, William, and Henry C. the younger, 2 
on the firſt day of September in the Zöth an 
year of the reign of the lord Charles the Ml of 
Second, late king of England, Fc. at the Ml an 
pariſh of St. Philip and James in your county de 
aforeſaid, 1n a certain place there called Con- lay 
ham, took the cattle, to wit fifty ſheep, of lia 
him the ſaid John, and them unjuſtly de- da 


tained, 
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tained, againſt ſurety and pledges, until Sc. 
whereby he then ſaid that he was prejudiced, 
and had damage to the value of 20/. And 
therefore he then produced the ſuit, &c. 
And thereupon the ſaid Francis, Henry, 
George, William and Henry, by C. H. their 
attorney came and defended the force and 
injury when, Fc. And the ſaid Francis in Avowry and 
his own right well avowed, and as bailiff of ase. 
Thomas S. and Stephen C. gent. well acknow- 
ledged, and the ſaid Henry, George, William 
and Henry, as bailiffs of the ſaid Francis, 
Thomas and Stephen, well acknowledged the 
taking of the cattle aforeſaid, in the ſaid 
place in which, &c. and juſtly, &c. becauſe 
they ſaid that long before the ſaid time 
when, Sc. the lord Charles the Second, late 
king of England, Sc. was ſeiſed of and in 
the foreſt or chaſe called Kng/wood, with 
the appurtenances in your county aforeſaid, 
in his demeſne as of fee in the right of his 
crown of England; and that the ſaid place 
in which, Sc. is and at the ſame time when, 
Sc. and alſo for time immemorial was 
within the foreſt aforeſaid, and parcel of the 
ſame foreſt, and that the ſame late king 
being ſo ſeiſed before the ſaid time, when, 
Ec. by indenture made at Weſtminſter in the 
county of Middleſex, on the 20th day of 
January in the. 21ſt year of the reign of the 
lame late king, between the ſame late king 
of the one part, and one Baynbam TJ. knt. 
and bart. of the other part, which ſaid in- 
denture, ſealed under the great ſeal of Eng- 
land, the fame Francis, Henry, George, Wil- 
lam and Henry then in court produced, the 
date whereof is the day and year laſt above- 
ſaid, 
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adminiſtrators and aſſigns, from the feaſt 


Ar 
ſaid, the ſame late king Charles the Second, 


for the conſiderations in the ſame indenture 
mentioned, with the advice of two of the 
commiſſioners. of the treaſury of the ſame 
late king, granted, demiſed and to farm 
ler to the ſaid Baynbam the foreſt or chaſe 
aforeſaid, with the appurtenances, by the 
name of all that foreſt or chaſe called King. 
wood, lying and being in or near the pariſh 


of St. Philip and James in the city of Bri. 


tol in the pariſh of Bitten Mangelſield, other- 
wiſe Mangerfield Stapleton, otherwiſe Stableton, 
Fambroocke and Weſtanham in your county, 
containing by eſtimation 3432 acres of waſte 
land, more or leſs, and extending on ſundry 
other lands, as well waſte as incloſed, in or 
near the pariſhes aforeſaid, or ſome of them, 
together with all bucks, does and other 
beaſts then being within the limits of the 
foreſt or chaſe aforeſaid, and all liberties, 
franchiſes, privileges, rights and appurte- 
nances to the ſame foreſt or chaſe belonging, 
incident or appendant, or within the foreſt 
or chaſe then before had, uſed or enjoyed in 
the times of the lady Elizabeth, late queen of 
England, or of the lord James, late king of 
England, and the lord Charles the Firſt, late 
king of England, or any of them, by reaſon 
or pretence of the ſaid foreſt or chaſe, or 
the liberties and franchiſes of -the ſame, 
to have and to hold the ſaid foreſt, chaſe, 
franchiſes, liberties, privileges, and all and 
ſingular other the premiſſes in the ſame in- 
denture mentioned and intended to be thereby 
granted, with their and every of their ap- 
purtenances to the ſaid B. T. his executors, 
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of St. Michael the Archangel then laſt paſt, 
for and during the term of 60 years from 
thence next enſuing, fully to be compleat 
and ended: and the ſaid late king Charles 


ture for himſelf, his heirs and ſucceſſors, 
rave and granted to the ſaid Baynbam, his 
executors, adminiſtrators and affigns, full 
power and authority to repleniſh the foreſt 
or chaſe aforeſaid with deer, and by all 
awful ways and means to ere& lodges for 
the keepers, and to hinder and ſuppreſs pur- 
preſtures, aſſarts and nuſances there, of what 
nature or kind ſoever, and allo to preſerve 
the covert and vert for the ſafety and pre- 
ſervation of the beaſts aforeſaid, as by the 
indenture aforeſaid, among other things, is 
more fully manifeſt; by virtue of which ſaid 
demiſe the ſaid Baynbam into the foreſt or 
chaſe aforeſaid, with the appurtenances, en- 


ſo thereof poſſeſſed, the ſame Baynham at- 
terwards, and before the ſaid time when, 
&c, to wit, on the firſt day of March in 
the 32d year of the reign of the ſaid lord 
king Charles the Second, at the pariſh of 
St. Philip and James aforeſaid, aſſigned to 
one Mary B. the premiſſes aforeſaid, with 
the appurtenances, and all his right, title 
and intereſt of and in the ſame, to have and 
tb hold to the ſame Mary, her executors 
Ind aſſigns, during all the, reſidue of the ſaid 


term of 60 years then to come and unex- 


pred, by virtue of which ſaid aſſignment 
tne ſame Mary into the premiſſes aforeſaid 
entered and was thereof poſſeſſed ; and being 
lb thereof poſſeſſed, the ſaid Mary after- 


wards, 


the Second willed, and by the ſame inden- 


tered, and was thereof poſſeſſed, and being 
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wards, and before the ſaid time when, &. 
to wit, on the third day of January in the 
33d year of the reign of the ſaid lord king 


Charles the Second, at the pariſh of St. 
Philip and James aforeſaid, aſſigned to the 


ſaid Francis, Thomas and Stephen, the pre- 


miſſes aforeſaid, with the appurtenances, 
and all her right, title and intereſt of and in 
the ſame, to have and to hold to the ſame 
Francis, Thomas and Stephen, during all the 
reſidue of the ſaid term of 60 years then to 
come and unexpired, by virtue of which ſaid 
aſſignment the ſame Francis, Thomas and 
Stephen, into the premiſſes aforeſaid, with 
the appurtenances, entered, and were and 
yet are thereof poſſeſſed ; and becaule the 
cattle aforeſaid at the ſaid time when, &c, 
were in the ſaid place in which, Sc. eating 
up the graſs there growing, and doing da- 
mage there, the ſaid Francis in his own 
right well avowed, and as bailiff of che ſaid 
Thomas and Stephen acknowledged, and the 
faid Henry, Geerge, William and Henry, as 
bailiffs of the ſaid Francis, Thomas and 


Stephen, well acknowledged the taking of 


the cattle aforeſaid in the ſaid place in which, 


c. and juſtly, Sc. ſo doing damage there: 


and this they were ready to verify : where- 


fore they prayed judgment, and a return of 


the cattle aforeſaid, together with their da- 
mages, coſts and charges in that behalf ex- 
pended, according to the form of the ſtatute 
in ſuch caſe made and provided, to be ad- 
judged to them, &c. And the ſaid Jobs M. 
thereto ſaid, that the ſaid Francis, Hen), 
George, William and Henry, for the reaſon 


before alledged, ought not as bailiffs of the 
2 ſaid 


AP K 


ſaid Thomas S. and Stephen C. to acknow- 


ledge, nor the ſaid Francis in his own right 
to avow the taking of the cattle aforeſaid in 
the ſaid place in which, Sc. juſt ; becauſe by 
proteſting that the ſaid lord king Charles the 


Plea. 


Second never was ſeiſed of the ſoil or land 


of the foreſt or chaſe of King ſwood aforeſaid, 
for plea the ſame John W. ſaid, that long 
before the ſaid time of the taking of the cat- 
tle aforeſaid made, and alſo before the ſaid 
time when it is ſuppoſed that the ſaid late 
king Charles the Second was ſeiſed of the 
foreſt or chaſe aforeſaid, to wit, on the third 
day of April in the 23d year of the reign of 
the late king Charles the Firſt, John V. the 
elder, father of him the ſaid John W. was 
ſeiſed of the manor of St. Lawrence within 


the pariſh of St. Philip and James, with the 


appurtenances, in your county aforeſaid, 
whereof the ſaid place in which, &c, is and 
at the ſame time when, Sc. and alſo for 
ume immemorial was parcel, in his de- 
meſne as of fee; and being ſo thereof ſeiſed, 
the ſame John I. the elder afterwards and 
before the ſaid time when, &c. at Conbam 
aforeſaid died of ſuch his eſtate thereof ſeiſed, 
after whoſe death, the ſaid manor with the 
appurtenances, whereof the ſaid place in 
which, Sc. is parcel, deſcended to the ſaid 
John as-ſon and heir of him the ſaid John, by 
reaſon whereof the ſaid John the ſon after- 
wards and before the ſaid time when, Ec. 
into the faid manor with the appurtenances 
entered, and at the time of the taking of 
the cattle aforeſaid was and yet is ſeiſed 
thereof in his demeſne as of fee, and being 
lo thereof ſeiſed, the fame John before the 

X {aid 
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Demurrer. 


The cauſes. 
27 El. e. 5. 
4 Ann, c. 16. 


KA TTT . 


ſaid time when, Cc. put his cattle aforeſaid 
into the ſaid place in which, Sc. to feed on 
the graſs there then growing, until the ſaid 
Francis, Henry, George, William and Henry on 
the day and year in the declaration aforeſaid 


| Tpecified, at Conbam aforeſaid, took the cat. 


tle aforeſaid of him the ſaid Fobn, and un. 
juſtly detained them againſt ſurety and 
pledges, until, Sc. as he above againſt them 
complained: and this he was ready to ye. 
rify : wherefore he prayed judgment and 
his damages, by reaſon of the caption and 
unjuſt detention of thoſe cattle, to be ad. 
judged to him, Sc. And the ſaid Francis, 
Henry, George, William and Henry thereupon 
ſaid, that the ſaid plea of the ſaid John above 
in bar of the avowry and cogniſance afore- 
ſaid pleaded, was inſufficient in law to main- 
tain him the faid John to have his action 


aforeſaid againſt them the ſaid Francis, | 


Henry, George, William and Henry, and that 
they to that plea in manner and form afore- 
ſaid pleaded had no neceſſity, nor were by 
the law of the land obliged in any manner 
to anſwer : and fhis they were ready to ve- 
rify : wherefore for want of a ſufficient plea 


in this behalf they prayed judgment, and a 
return of the cattle aforeſaid, together with 


their damages in this behalf ſuſtained, to 
be adjudged to them, c. And for cauſe of 
demurrer in law in this behalf, the ſame 
Francis, Henry, George, William and Henry 
did ſet down, and to the court here expreſs 
the cauſes following, to wit, that the ſaid 
John in his plea aforeſaid did not traverſe the 
matter in the avowry and cognifance aforeſaid, 


when he ought to traverſe that matter, as they 


ſaid; 


{aid 
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not iſſuable nor triable, and becauſe that plea 
was inſufficient and wanted form, and there- 
upon the ſaid John W. ſaid that the plea afore- 
id by him the ſaid John above in bar to the 
wowry and cogniſance aforeſaid pleaded, and 
the matter in the ſame contained, were good 
and ſufficient in law to preclude the faid 
Francis, Henry, George, William and Henry 
from having their avowry and cogniſance 
zloreſaid; which ſaid plea, and the matter 
in the ſame contained, the ſame John was 
ready to verify and prove, as the court, Sc. 
And becauſe the ſaid Francis, Henry, George, 
William and Henry to that plea did not an- 
ſwer, nor hitherto in any wiſe deny it, the 
fame John as before prayed judgment and his 
damages aforeſaid, by reaſon of the caption 
and unjuſt detention of the cattle aforeſaid, 
to be adjudged to him, &c. And becauſe 
the court of the ſaid lord the king here were 


aid; and becauſe the matter of that plea was Joinder in de- 


Murter. 


not adviſed to give their judgment of and 


upon the premiſſes, day therefore was given 
to the parties aforeſaid before the ſaid lord 
the king from the day of Eaſter in 15 days, 


whereſoever, c. to hear their judgment 


of and upon the premiſſes, becauſe the 
court of the ſaid lord the king thereof, &c. 
On which day before the lord the king at 


Meſtminſter came the parties aforeſaid, by Judgmen: for 
heir attornies aforeſaid; whereupon all and *! 


lngular the premiſſes being ſeen, and by the 
court of the ſaid lord the king fully under- 
ſtood, and mature deliberation being thereon 
had, it was conſidered that the plea aforc- 
lad by him the ſaid J7obn above in bar to the 
wowry and cogniſance aforeſaid pleaded, was 
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Enquiry, 


good and ſufficient in law to maintain hi 


A tt 


the ſaid John to have his action aforeſai 
againſt them the ſaid Francis, Henry, George 


William and Henry: wherefore it was alſo con pl 
fidered, that the ſaid . John ought to recover up 
his damages againſt them the. ſaid Franci; D 
Henry, George, William and Henry, by reaſo ON 
of the caption and unjuſt detention of th ” 
cattle aforeſaid ; but becauſe it 1s not know 

what damages the ſaid Jobs hath ſuſtained Ae 
by the reaſon aforeſaid ; therefore we com p 


mand you, that by the oath of 12 good an 
lawful men of your bailiwick, you diligent] 
inquire what damages the (aid John hath 
ſuſtained, as well by reaſon of the premiſſ 
as for his coſts and damages by him about 
his ſuit in this behalf expended; and the in- 
quiſition which you ſhall thereupon take, 
ſend to us whereſoever, c. un- 
der your ſeal and the ſeals of thoſe by whoſe] 
oath you ſhall take that inquiſition, together 
with this writ, Witneſs Edmund Herbert 
Knt. at Weſiminſier, the 17th day of My 
in the ſecond year of our reign, 


The Manner of entering an Inquiſition in Re- 
plevin, according to the Statute of 17 Car. 2. 
upon a Judgment for the Foowant upon 4 
Demurrer, where a Writ of Inquiry was 
awarded to inquire of the Value of the 
Diſtreſs, and a Fudgment thereon. 


After awarding the Inquiry, and the words, 
The ſame day is given to the ( plaintiff) to 
be there, &c. you ſay thus: | 


A T which day the ſaid 7. R. (i. e. the 

plaintiff) comes before our ſovereign 
ſord the king at Weſtminſter, by his attor- 
ney aforeſaid, and the ſheriff (to wit) F. A. 
Eſq; returns an inquiſition taken before him 
at the caſtle of York in the county aforeſaid, 
on the 30th day of March in the eighth year 
of the reign of his preſent majeſty, whereby 
it is found that the ſaid ſix hogſheads of 
alum, at the time of the taking thereof“ © Note; when 
were worth lool. according to the true Vit lon as 
ue thereof; therefore it is adjudged, that & were worth 
the ſaid 7. R. do recover againſt the ſaid animate, were 
7. M. the ſaid 100 J. for the value of the ſaid f ſuch a price. 
ix hogſheads of allum | part of the ſaid rent + Theſe words 
being in arrear as aforeſaid, found by the {4 vn te | 
laid inquiſition in the manner aforeſaid, and amount to the 
his damages ſuſtained by reaſon of the pre- . 
miſſes here adjudged by the ſaid court of 
our ſaid ſoyereign lord the king, according 
to the form of the ſtatute in ſuch cate made 
and provided, to the faid 7. R. to 804. 
with his conſent, for his expences and coſts 
laid out by him about his ſuit in this cauſe, 

1 which 
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1 Saund. 195. 


APPRENDLITY 


which ſaid value, expences and coſts, do in 
the whole amount to 180 J. and be the aid 
Fo M. amerced, Sc. 


An Inquiſi tion and Judgment upon FN ſame 
Statute, upon a Judgment on a 'Demurrer 
for the Avowent, and a Writ to inquire 
of the Monies in Arrear, and of the 
Value of the * and Judgment 
thereon. 


After the judgment upon the demurrer that 
the plea in bar to the avowry is inſuffi- 
cient, concluding, that the plaintiff take 
nothing by his writ, but be amerced far his 
falſe complaint, and that the defendant is 
dj yea the court, you go on thus; 


ND thereupon they the ſaid 7. A. V. 
and 7. according to the form of the 
ſtatute in ſuch caſe made and provided, 
pray his majeſty's writ to be directed to the 
ſheriff of the county aforeſaid, to inquire 
what monies were 1n arrear for the rent 
aforeſaid, at the time of the diſtreſs made 
as aforeſaid, and the value [or price] of the 
cattle taken; therefore the ſheriff 1s com- 
manded, that by the oath of twelve good 


and lawful men of his bailiwick he dili- 


gently inquire what ſums of money were 
in arrear for the rent aforeſaid at the time 
of the diſtreſs made, and what was the 
value of the cattle diſtrained according to 
the true value thereof; and the inquiſition 


which, Ec. the Her if ſhould return, or 
make 


APFELNDYN -. 


make appear here in three weeks from the 
day of St. Michael, under the ſeal, Sc. and 
rs. ſeals, Sc. at which day 7. A. W. and 
7. came here by their ſaid attorney, and 
the ſheriff, (to wit) Sir R. M. Knight and 
Baronet, now returns an inquiſition taken 
before him at the caſtle of York in the 
county aforeſaid, on the 6th day of Auguſt 
laſt paſt, by the oath of twelve good and 
lawful men, whereby it 1s found that the 
ſaid ſums of money in arrear for the rent 
aforeſaid, to the ſaid . L. at the time of 
the diſtreſs were 397. and that the cattle 
diſtrained, according to the true value [or 
price] thereof, were worth 38 J. Therefore 
it 18 adjudged, that the ſaid T. 4. W. and 
7. do recover againſt the ſaid R. P. the ſaid 
38 J. for the value of the cattle aforeſaid, 
being part of the rent in arrear as aforeſaid, 
found by the ſaid inquiſition in the manner 
aforeſaid, and his damages by reaſon of the 
premiſes, by this court adjudged to the 
ſaid T. A. W. and T. at their requeſt, by 
the diſcretion of the juſtices here, for his 
expences and coſts laid out by them in this 
ſuit, according to the form of the ſtatute 
in ſuch caſe made and provided, to 101. 
which value, expences and coſts, do in the r Sund. 286, 
whole amount to 48 J. SSS. 1 


Retorno Habendo. 
EO RGE the Second, Sc. To the Aretorn' habend 


after judgment 


ſheriff of Middleſex, greeting: Whereas for the defend- 
J. S. late of the pariſh of St. Clement's ant, upon a 


emurrer in ra- 


X 4 | Danes plevin. 
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* * 


Danes in your county, Eſq; was ſummoned 
to be in our court before us, to anſwer to 
N. P. Eſq; of a plea, (or in an action) 
wherefore on the 14th day of Ofober in the 
firſt year of our reign, at the pariſh. of St. 
Clement's Danes in your county, in a certain 
place there, called a chamber in 'Devereux 
Court, he took the goods and chattels of the 
ſaid W. (to wit) one bed, one bedſtead, e. 
D/ naming the goods] and unjuſtly detained 
them, againft ſureties and pledges, until, 


Sc. and the ſaid J. S. came into our ſame 


court before us, and alledged and pleaded, 
that the ſaid William ought not to have or 
maintain his ſaid action thereof againſt him, 
becauſe he ſaid, that as to the one bed, one 
bedſtead, [repeating part of the goods] part 
of the goods and chattels eld in the 
ſaid declaration mentioned, that the pro- 
perty of thoſe goods and chattels at the 
aforeſaid time of taking them were the pro- 
perty of the ſaid J. and this he was ready 
to verify: and as to one couch, ten other 
books, | /o naming the goods to which be 
pleads this plea] reſidue of the ſaid goods 
and chattels in the declaration of the faid 
W. mentioned, the faid Joby pleaded, that 
at the time of taking thoſe goods and 
chattels the property of them was in and 
belonging to one R. F. without that, that 
the property of the ſaid reſidue of the goods 
and chattels in the declaration mentioned, 
at the time when, Sc. was the property 
of the ſaid William, as by the ſaid decla- 
ration above was ſuppoſed: and this he was 
ready to verify and prove; wherefore he 

prayed 


I 


AT PE ND EK 
prayed judgment, if the aforeſaid William 
ought to have or maintain his ſaid action 
againſt him for the ſame, c. and he alſo 
rayed a return to be adjudged to him of 
all the goods and chattels aforeſaid, together 
with his damages, expences and coſts laid 
out by him about his ſuit in that behalf; 
and the ſaid William replied, that the plea 
of the ſaid John above pleaded, and the 
matter therein contained, were not ſu#cient 
in law to preclude the ſaid William from 
having his ſaid action againſt the ſaid John 
for the ſame, and that he was not under a 
neceffity, nor was bound by the law of the 
land to anſwer in any manner to that plea, 
in the manner and form as the ſame was 
pleaded; which he was ready to verify: 
wherefore, for want of a ſufficient anſwer in 
that behalf, he the ſaid William prayed 
judgment, and his damages occaſioned by 
the taking and unjuſtly detaining the goods 
and chattels, to be adjudged to him, &c. 
and the ſaid John rejoined, that the plea 


aforeſaid by him pleaded, in the manner and 
form aforeſaid, and the matters therein con- 


tained, were good and ſufficient in law to 
preclude the faid William from having his 
action aforeſaid thereof againſt the ſaid John; 
which plea, and the matters therein con- 
tained, he the ſaid Joby was ready to verify 
and prove, as the Court ſhould require; and 
becauſe the ſaid” William had not anſwered 
to that plea, nor in any wiſe dented the 
lame, he the faid John, as above, prayed 
judgment, and a return of all and fingular 
ne goods and chattels aforeſaid, together 
wich his damages, Cc. to be adjudged to 


him, 
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APP PEW DE I 
him, Cc. and ſuch proceedings were there. 
upon had in our fame court before us, that 
it was adjudged, that the ſaid plea by him 
the ſaid ohn above pleaded, and the mat- 
ters therein contained, were good and ſuf. 
ficient in law to preclude the aforeſaid 
William from having his ſaid action againſt 
the ſaid John; and it was alſo conſidered 


by our ſame court before us, that the faid 


. ſhould take nothing by his ſaid writ, 
but for his falie claiin therein ſhould be in 
mercy, (or amerced) Sc. and that the afore- 
ſaid F. S. ſhould go thereof without a day, 
(or ſhould for ever be diſmiſſed the court,) &.. 
and that he ſhould have a return of the 
goods and chattels aforeſaid, to be delivered 
to him for ever irreplegiable: and further, 
it was conſidered in our ſaid court before 
us, that the aforeſaid Jeb ought to recover 
his damages againſt the ſaid V. by reaſon 
of the premiſes: therefore we command 
you, that without delay you cauſe the ſaid 
John to have a return of the goods and 
chattels irreplegiable, and that you ſhall 
not deliver thoſe things of which you have 


made mention, which belong to the com- 


plaint of the ſaid William, without our 


writ, which ſhall expreſsly mention the | 


ſaid judgment; and in what manner you 
ſhall execute this writ, do you make ap- 
pear to us, whereſoever we ſhall then be 
in Great Britain, on We com- 
mand you likewiſe, that by the oath of 
12 honeſt and lawful men of your bailiwick, 
according to the form of the ſtatute in that 
caſe made and provided, you diligenily 


inquire what damages the ſaid John hath 


ſuſtz! 16d, 


2 


LS! - SS Ay eh gens fin It June ys — ith 0 a". 


AT PF EE ND 1 M 
kuftained, as well by reaſon of the premiſes, 
as for his expences and coſts laid out by 
him about his ſuit in that behalf; and 
the inquiſition which you thall take thereon 
do you return to us at the day aforeſaid, 
whereſocver we ſhall then be in Great Bri- 
tain, under your ſeal, and the ſeals of thoſe 
by whoſe oath you ſhall take ſuch inqui- 
fition, together with this our writ to you 
directed for that purpoſe. Witneſs Robert 
Lord Raymond, Sc. 


T which day comes here the ſaid defend- 
\ ant by his attorney aforeſaid, and the 
ſheriff, (that is to ſay) . H. Eſq; now 
returneth here, that in order to have an 
execution of the writ aforeſaid to him di- 
rected, he made a mandate to Sir John 
Hobart, Knight and Baronet, bailiff of the 
liberty of our ſoverign lord the king, of his 
duchy of Lancaſter in the county aforeſaid, 
who hath full power of returning all writs, 
and of executing the ſame within the liberty 
aforeſaid, to whom the execution of the 
Writ aforeſaid doth entirely belong to be 
made; for that no execution of the writ 
aforeſaid, within the liberty aforeſaid, in 
his bailiwick, could be made by him, 
which bailiff made a return to the ſaid 
ſheriff, upon the mandate aforeſaid, that 
before the coming of the mandate aforeſaid 
to his hands, the cattle, goods and chattels 
3 were eloigned by the ſaid plaintiff 
o places to the ſaid bailiff unknown, ſo 
he he could not cauſe the cattle, goods 
and chattels aforeſaid of the ſaid (defendant) 
| co 
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to be returned, as 6 the warrant aforeſaid 
he was commanded ; the ſaid bailiff alſo 
returned, to the faid ſheriff an Inquiſition 
taken before him at F. within the liberty 


| aforeſaid in the county aforeſaid, on the firſt 
day of October laſt paſt, by the oath of 


twelve, Cc. by virtue of the warrant afore- 
ſaid directed by the ſheriff upon the writ 
aforeſaid to the ſaid bailiff, by which it was 
found, that the ſaid defendant ſuſtained da- 
mage by reaſon of the premiſes, beſides 
his coſts to and for thoſe coſts and 
Therefore it is ad- 
judged, that the ſaid defendant do recover 
againſt the ſaid plaintiff his damages afore- 


aid to „ inquiſition found 


in the manner aforeſaid; and alto 
pounds to the ſaid defendant, at his requeſt, | 
for his coſts and charges aforeſaid, adjudged 
by the Court by way of increaſe, which a 

mages do in the whole amount to | 


Sc. And hereupon the ſheriff is com- 


manded, that he do not omit, by reaſon of 
any liberty of the duchy of Lancafter afore- 
faid: but that of other cattle, goods and 
chattels of the ( plaintiff) to the value of the 
cattle, goods and chattels aforeſaid before 


taken, he take in withernam, and deliver 


them to the ſaid defendant, to be detained 
by him until the cattle, goods and chattels 


aforeſaid before taken be delivered by the 


"pr plaintiff) and in what manner, Ec, the 
heriff mall make appear, &c, 


AFP E 


GE ORG E the Second, &c. greeting: 
Whereas A. B. lately in our court be- 
fore us at Weſtminſter, was ſummoned to 
anſwer to C. D. in an action, wherefore he 
took nine cows, the cattle of him the ſaid 
C. and unjuſtly detained them, againſt ſure- 
ties and pledges, Sc. and the ſaid A. ap- 
pearing in our ſame court before us, for a 
certain reaſon by him alledged in our ſame 
court, in his own right, and the right of S. 
his wife, well avowed the taking of the 
ſaid cattle in the place in which, Cc. to be 
juſt, for 94. rent due and in arrear from 
him the ſaid C. to the ſaid A. and S. for 
one half year, ending at the feaſt of the 
Annunciation of the bleſſed Virgin Mary 
next before, Sc. as in the avowry] for one 
meſſuage, Sc. with the appurtenances in 
M. demiſed by them the ſaid A. and S. to 
the ſaid C. whereupon the ſaid C. though 
ſolemnly called, did not appear, hor doth 
further proſecute his ſaid writ; wherefore 
it was conſidered in our ſame court before 
us, that he and his pledges for proſecuting 
ſhould be amerced, and that the ſaid 4. 
might depart the court thereon without a 
day, and ſhould kave a return of the ſaid 
cattle: therefore we command you, that 
without delay you return the ſaid cattle to 
the ſaid C. and you ſhall not deliver them 
at the complaint of the faid R. without 
our writ, which ſhall expreſsly mention the 
laid judgment; and in what manner you 
execute this writ, you make appear to us 
in three weeks from the day of St. Michael, 
Whereſoever, 
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whereſoever, &c. and have you there this 
writ, Witneſs, Sc. | 


GEORGE the Second, &c. greeting: 

Whereas T. E. lately in our court be- 
fore us at Weſtminſter, was ſummoned to 
anſwer to R. B. in an action wherefore he 
took ſeven cows, the cattle of him the 
ſaid R. B. and unjuſtly detained them, againſt 
ſureties and la Sc. as he alledged; 
and the ſaid R. afterwards made Py, an 
in our ſaid court before us; wherefore it was 
conſidered in our ſame court before us, 
that he and his pledges for proſecuting 
ſhould be amerced, and that the ſaid T. 
might depart the court without a day, and 
ſhould have a return of the cattle afore- 
ſaid: therefore we command you, that 
without delay you return the faid cattle to 
the ſaid T. and you ſhall not deliver them 
at the complaint of the ſaid &. without our 
writ, which ſhall expreſsly mention the ſaid 
judgment; and in what manner you execute 
this writ you ſhall make appear to us in 
three weeks from the day of St. Michae!, 
whereſoever, &c. And have you there this 
writ. Witneſs, Se. 


Second Deliverance. 


K.. 


GEORG the Second, to the ſheriff of 
Eſſex, greeting: If 7. W. ſhall give you 


ſecurity that he wall proſecute his — 
an 


ia r r n n © _ 


and alſo to return the cattle, (* which in 
our court before us were lately adjudged to 
7. J. through the default of the ſaid T. HJ.) 
ifa return thereof ſhall be adjudged; then 
do you cauſe thoſe cattle without delay, (or 
firthwith) to be delivered to the ſaid 7. . 
and by ſureties and ſafe pledges compel the 
faid T. J. that he be before “ us in three 
weeks from the day of St. Michael, where- 
ſoever we ſhall then be in England, to an- 
ſwer to the ſaid 7. W. for taking and un- 
juſtly detaining the cattle aforeſaid; and 
have you there the names of the pledges, and 
this writ, Witneſs Ph:izp Lord Hardwicke, 
the 28th day of November in the ninth year 
of our reign, 


K, B 0 


EO RGE the Second, Sc. To the ſhe- Another form. 
riff of Eſex, greeting: If C. D. ſhall — 2885 
give you ſecurity that he will proſecute his 
claim, and alſo return the cattle which in 
our court before us were lately adjudged 
to A. B. through the default of the ſaid C. 
we command you, that if by means of 
our writ de retorn' habendo lately directed 
to you for that purpoſe, you have made a 
return of the ſaid cattle to the ſaid C. D. 
then do you cauſe them to be delivered ro 
the ſaid C. D. and by ſureties and. ſafe 
pledges compel the ſaid A. that he be be- 
fore us on the octave of St. Hilary, where- 
loever we ſhall then be in England, to an- 
ſwer to the ſaid C. for taking and unjuſtly 
detaining the cattle aforeſaid; and have 
you 
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The entry of 
an award of 
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you there the names of the pledges, and 
this writ. Witneſs, * 


K B. 


= F. by A. B. his attorney, offers (or 


e himſelf on the 4th day againſt 
I. J. of a plea, (or in an action) where. 
fore he took the cattle of the ſaid V. J. 
and unjuſtly detained them, againſt ſure. 
ties and pledges; and he came not, and 
the plaintiff was there, Cc. therefore he 
and his pledges, to wit, John Doe and 


Richard Roe, are amerced, Sc. and the 


ſaid 7. F. may depart the court therefrom 


without a day, Sc. and may have a return 


ef the cattle aforeſaid, Sc. and afterwards, 


(to wit) on the oftave of St. Martin then | 


next following, before our ſovereign lord 


the king at Weſtminſter, comes the ſaid WW, 


by F. B. his attorney, and, by virtue of 
the ſtatute in ſuch caſe made and provided, 
prays his majeſty's writ of ſecond deii- 
verance, Sc. and it is granted him, &c. 
returnable on the octave of St. Martin, 
whereſoever, Fc. The ſame day is given 
to the ſaid T. F. c. 


The difference between this writ in the con— 


mon pleas from the former, is no other: * 
then at the jirſ? afteriſt in the firſt writ be- 
fore, you jay, which in our court before 
our Juſtices at Maſiminſtier were adjudged 
to T. I. through the default of the {aid 


8 . And at the ſecond aſteriſt you /0) 
that 


ii 
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that he be before our juſtices at Y//eft- 
inter, in three weeks from the day of 
St, Michael, to anſwer, Ge. | 


a 2 


GEOR GE the Second, | Se. To the A writ of ſecond 


deliverance acter 
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ſheriff of Eſex greeting: Becauſe Lewis bail taken. 


B. in our court before our ";uſtices at Weſt- 
ninſter, hath given you ſecurity that he 
will proſecute his claim, and will alſo 
make a return of thoſe cattle which in 
our ſame court were adjudged to Stephen 
R. through the default of the ſaid L. if 
2 return thereof be adjudged to him: 
therefore we command you, that with- 
out delay you cauſe a mare which you 
have taken in withernam, of the cattle of 
the ſaid L. to the value of the caatle for- 
merly taken, to be delivered to the ſaid 
L. and compel the ſaid S. by ſureties and 
ſafe pledges, that he be before our juſ- 
tices at Meſtminſter on the octave of St. 
Hilary, to anſwer to the ſaid L. for taking 
and unjuſtly detaining the cattle aforeſaid; and 
have you there the names of the pledges, and 
this writ. Witneſs Sir Thomas Reeve, Knt. 
the 28th day of November | in the ninth year 
of our reign, 


Y virtue of this writ to me directed, 
I have cauſed to be delivered to the 
Within named L. his cattle within mentioned, 


3 I am within commanded to do: the 
1 pledges 
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Richard Fenn. 


"EX. 2 


pledges within named are John Denn and 


FJ. D. Eſq; ſheriff 


Capias in Mitbernam. 


EO RGE the Second, Sc. To the 

ſheriff of Suffolk greeting: Whereas we 
lately commanded you by our writ, that 
whereas T. B. gentleman, had been at- 
tached by our writ of ſecond deliverance, 
to appear in our court before us, to an- 
ſwer to J. S. in an action, wherefore he 
took the cattle of the ſaid 7. and unjuſtly 
detained them, againſt ſureties and pledges, 
and the ſaid J. S. in our ſame court made 
default; wherefore it was conſidered in 


our ſame court, that the ſaid 7. B. ſhould | 


depart hence without a day, and that the 
ſaid J. S. and his pledges for proſecuting 
ſhould be amerced; and that the ſaid T. B. 
ſhould have a return of the cattle afore- 
{aid irreplegiable; and that you without 
delay ſhould make a return of thoſe cat- 
tle to the ſaid T. B. to be detained by him 
irreplegiable; and in what manner you 


ſhould execute that writ, you ſhould make 


known to us [ ſuch à return] whereſoever 
we ſhould then be in England; and you zt 
that day returned to us, that the cattle 
aforeſaid were eloigned by the ſaid T. S. to 
places unknown to you, ſo that you could 


not return or deliver thoſe cattle to the 


ſaid T. B. as you was commanded. by the 
ſaid writ; therefore we command =_ 


A FF f 


that you take ſo many cattle of the ſaid 
J. S. to the value of the cattle aforeſaid, 
before taken by the ſaid 7. S. in wither- 
1am, and deliver them to the ſaid T. B. to 
be kept by him irreplegiable, until you 
can make a return of thoſe cattle before 
taken, to the ſaid 7. B. and in what man- 
ner you ſhall execute this our mandate, do 
jou make appear to us on the octaves of 
St. Hilary, where ſoe ver we ſhall then be in 
England; and that you cauſe further to be 
done therein, what of right, and accord- 
ing to the laws and cuſtoms of this our 
kingdom of Great Britain, we ſhall ſee 
meet to be done; we alſo command you, 
that if the ſaid T. B. ſhall make you ſe- 
cure of proſecuting his claim, and of re- 
turning the chattels aforeſaid, if a return 
thereof ſnould be adjudged, then do you 
compel the ſaid J. S. by ſureties and ſafe 
pledges, that he before us | /uch a return] 


whereſoever we ſhall then be in England, 


to anſwer as well to us for the contempt, 
as to the ſaid T. B. for his damage and in- 
jury done him in this caſe; and have you 
there this writ, Witneſs, Sc. 


EORGE the Second, &c. To the ſhe- 
riff of E. greeting: Whereas we have 
often commanded you, that you ſhould 
juſtly and without delay, grant a replevin 
to R. E. of his chattels (to wit) of thoſe 
which T. T. and F. C. had taken and unjuſtly 
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A capias in 
zwitbernam, upon 
a writ of pluries 
replegiari facias. 


detained (as it is ſaid) according to our 


wit before delivered to you, or that you 
ſhould be before = ſuch a return] where- 
1 | ſoever 
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A P ‚ . 


ſoever we ſhould then be in England, to 
ſhew us a reaſon, why you neglected to 
execute our mandates ſo often directed to 


you: and you at that day made a return 


A capras in 
vithernam, upon 
a retornum ha- 
bendo, aftcr an 
avowry and a 
ca. ſa. againſt 
the party for 
the damages. 


The declara- 
tion. 


The avowry. 


De fault. 


M:ſericordia. 


Sire die. 


Return of the 


cattle, 


to us, that the chattels aforeſaid were eloign- 
ed by the ſaid T. T. and J. C. out of your 
bailiwick to places to you unknown, ſo that 
you could in no wiſe grant a replevin thereof 
to the ſaid R. Therefore we command you, 
Sc. [as in the former]. 


ZORGE the Second, Sc. To the ſhe- 
riff of the city of G. greeting: Whereaz 

J. P. was lately ſummoned in our court 
before us, to anſwer to J. W. of a plea 
[or in an action] wherefore he on the 28th 
day of April [in ſuch a year] at the city 
of G. (to wit) in a place there called P. 
had taken the cattle of the ſaid F. to wit, 
twenty ſheep, and impounded and unjuſtly 
detained them, againſt ſureties and pledges, 
until, Sc. (as he declared); and the faid 
J. P. appearing in our ſaid court, for a 
certain reaſon therein alledged by him, 
well avowed the taking of the ſaid cattle 
in the ſaid place where, Sc. to be juſt, 
&c. for damage feaſant therein; and the 
ſaid F. V. afterwards in our ſame court 
made default: wherefore it was conſidered 


there, that they and their pledges for 


proſecuting ſhould be amerced, Sc. and 
that the ſaid F. ſhould be diſmiſſed there- 
from without a day; and that he ſhould 
have a return of the cattle aforeſaid: 
therefore we lately commanded you, that 


you ſhould without delay make a — 
| 1 


A F FE NF HM 


of the cattle aforeſaid to the ſaid J. P. and 
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that you ſhould not deliver them at the Second deliver- 


defire of F. V. without our writ, whic 
ſhould expreſsly mention the judgment 
aforeſaid ; and in what manner you ſhould 
execute that precept, you ſhould make 
appear to us [on the return] whereſoever 
we ſhould then be in England; we alſo 
lately commanded you, that according to 
the ſtatute in ſuch caſe made and pro- 
vided, you ſhould diligently inquire by the 
oaths of honeſt and lawful men of your 
bailwick, what damages the ſaid F. P. 
hath ſuſtained, - as well by reaſon of the 
premiſſes, as for his expences and coſts 
laid out by him about his ſuit in that be- 
half; and that vou ſhould return to us at 
the time aforeſaid, the inquiſition which 
you ſhould take thereon, under your ſeal 
and the ſeals of thoſe perſons by whom 
you ſhould take the inquiſition, together 
with this writ; and you at that day re- 
turned to us, that the ſaid cattle had been 
eloigned by the ſaid 7. V. to places un- 
known to you; for which reaſon you 
could not return thoſe cattle to the ſaid 
J. P. and you alſo returned a certain in- 
quiſition taken before you in the city of G. 
in the county of the ſaid city, on the 
19th day of April [in ſuch a year] whereby 
it was found, that the ſaid F. had ſuſtained 
damages by reaſon of the premiſſes, be- 
ſides his expences and coſts laid out by 
him about his ſuit in that behalf, to 105. 
and for his expences and coſts to. 2 4. 
Therefore it was adjudged, that the ſaid 
J. P. ſhould recover againſt the ſaid J. . 


T 2 | his 


h ance. 


Elongata re- 
turned by an 


Inquiſition. 


The finding of 
the jury. 


Judgment. 
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Nitbernam. 


Ca. ſa. 


Theſ. Brev. 62. then this Writ. Witnels, Se. 2 


/ 


AP FL 0 E 3. 


his damages aforeſaid found by the inqui. 
ſition aforeſaid; and alſo 10/7. awarded by 
our court before us, to the ſaid J. P. for 
his expences and coſts by way of increaſe; 
which ſaid damages in the whole amount. 
ed to 101. 10s. 2d. and that the faid 
J. V. ſhould be amerced; therefore we 
command you, that you take ſo many 
cattle of the ſaid F. V. in your bailiwick, 
in withernam, and without delay cauſe them 
to be delivered to the ſaid F. W. to be 
detained by him irreplegiable till he will 
make a return of the ſaid cattle before 
taken to the ſaid J. B. and in what man- 
ner you ſhall execute this our . writ, do 
you make appear to us on the. octave of 
St. Hilary, whereſoever we ſhall then be 
in England: we commagy you alſo, that 
you take the ſaid J. W. if he ſhall be found 
in your bailiwick, and keep him ſafely, fo 
that you have. his body before us at the 
time aforeſaid, whereſoever we. ſhall then 
be in England, to ſatisfy the ſaid J. P. for 
the damages ,aforefaid ; and have you there 
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PRACTICAL DIRECTIONS 


As to the making of a DisTrEss, 
From the Seizure to the Sale and ſuing 
a REePLEvIN. 


HE Landlord himſelf may make the 

diſtreſs; but it is generally made by 
ſome other perſon employed by the landlord 
for that purpoſe; in which caſe, the landlord 
muſt give to the perſon he employs, a war- 
rant or authority in 'writing, called a war- 
rant of diſtreſs. "ON, 
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„NO W all men by theſe preſents, that The form of a 
I VV. H. of the pariſh of —— in the letter ofattor- 


F ney to impower 


county of —— gent, for divers good cauſes a perten ts dif- 
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— IR 
— - 
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TY 
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4 


and conſiderations me hereunto moving, *. 
have made, nominated, authorized, con- 
ſtituted and appointed, and by theſe pre- 


"Se. * 
2 © Xs 


—e —— 
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ients do make, nominate, authorize, conſti- 
tute and appoint C. H. and S. H. of the 
pariſh aforeſaid in the ſaid county, Efquires, 
jointly and ſeverally my true and lawful at- 
torney and attornies, for me, and in my 
name, place and ſtead, either jointly or ſe- 
verally ro enter into and upon all that meſ- 
ſuage or tenement, farm, lands, heredita- 
ments and premiſſes, ſituate and being in 
the pariſh of — in the county of — or 
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PRACTICAL DIRECTIONS. 


one of them, and now in the tenure or oc. 
cupation of C. O. yeoman, his under-tenants 
or aſſigns, and held by him of me at or 
under the yearly rent of pounds, and 
to make or cauſe to be made, one or more 
diſtreſs or diſtreſſes on all or any hay, corn, 
goods, chattels, cattle, beafts, ſheep, or 
other effects or things whatſoever, ſtanding, 
lying, or being in or upon the ſaid demiſed 
premiſſes, or any part thereof, for all ſuch 
rent or rents, as was or were due, owing, 
or in arrear unto me at Michaelmas day laſt 
paſt, for or on account of the ſaid} premiſſes 
or any part thereof; and ſuch diſtreſs or 
diſtreſſes, when made, or taken for me and 
on my behalf, to hold, detain and keep," or 
cauſe: to be held, detained and kept, until 
payment and ſatisfaction; be made unto me 
for all ſuch rent due and in arrear unto me, 
and all coſts and charges of making ſuch 
diſtreſs, and in caſe of non- payment thereof 
within the time limited, after ſuch diſtreſs 
made, by the laws now in force, to ap- 
praiſe, ſell, and diſpoſe of the ſame, or cauſe 
the ſame to be appraiſed, ſold, and diſpoſed 
of according to law, I the ſaid V. H. hereby 
giving and granting unto the ſaid C. H. and 
the ſaid S. H. my 4aid attornies and attor- 
ney, jointly or ſeverally, full power and 
authority, for me and in my name, on my 
behalf, to do, o cauſe to be done, all ſuch 
acts, mattass and things whatſoever, touch- 
ing, zonberning, or any ways relating to 
tie ſaid premiſſes, as ſhall or may be ne- 
ce ſſary to or tor the purpoſes aforeſaid, as 
fu ly and effectually, to all intents and pur- 


poſes. whatſoever, as if 1 myſelf was per- 
3 ſonally 


PRACTICAL DIRECTIONS. 
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fonally preſent, and did the ſame, hereby 


ratifying, confirming and allowing, all and 
whatſoever my faid attorney or attornies, or 
either of them, ſhall lawfully do, or cauſe 
to be done in or about the ſaid premiſſes, 
by virtue of theſe preſents. Ia witneſs 
whereof I the faid W. H. have hereunto ſer 
my hand and ſeal this 12th day of Auguſt, in 
the year of our Lord 1793. 


Sealed and delivered (being MH 
firſt duly ſtamped) in .. 
preſence of us 3 I 


NOW all men by theſe preſents, that 
I:#: H. of, Sc. do hereby au- 
thorize and appoint C. O. of, Cc. gent. 
to take any perſon or perſons to his aſſiſt- 
ance, and to enter into the houſe of A. B. 
in, &c. and there make a diſtreſs of all 
ſuch goods and chattels as are in and upon 
the premiſſes, or any part thereof, for 

pounds, for one half year's rent due to me 
the ſaid H. H. at Michaclmas day laſt. And 
after the ſaid goods are ſo diſtrained, if 
the ſaid A. B. does not within the time li- 
mited by law, pay the rent, or replevy the 
ſaid goods, then and in ſuch caſe J do here- 
by authorize you the ſaid C. O. to cauſe 
the faid goods to be appraiſed, and accord- 
ing to ſuch appraiſement, to make ſale 
thereof to ſuch perſon or perſons who will 
buy the ſame: and to diſpoſe of the money 
ariſing by the ſale, in ſuch manner as by the 
ſtatute made for that purpoſe is directed: 
and for your ſo doing this ſhall be your 
ſufficient 


It muſt be on a 


ſix ſhilling 
ſtamp. 


The form of 2 
warrant to dif- 


train. 
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It muſt be on 2 
bx ſhilling 
ſtamp. 


A warrant of 
diſtreſs in this 
form may be 
made on a paper 
without ſtamp. 


Form of 
taking of the 
eitreis. 


PRACTICAL DIRECTIONS. 


ſufficient warrant. Witneſs my hand and 
feal this 12th day of Auguſt in the year of our 
Lord 1793. 
Sealed ahd delivered (bei ten 
ealed ahd delivered (bein 
firſt duly ſtamped) in e . . 
preſence of us, Se 


To Mr. D. G. my bailiff, greeting. 
Sir, 5 | 


{ſtrain the goods and chattels of T. I. 

in the houſe he now dwells in, ſituate 
in —— in the county of —— for — 1. 
being /wo years rent (or as the caſe may be) 
due to me for the ſame at Michaelmas laſt. 
And for your ſo doing, this ſhall be your 
ſufficient warrant and authority. 


Dated, Sc. 1793. „ + W.H 


Being legally authorized to diſtrain, you 
enter on the premiſſes, and make a ſeizure 
of the diſtreſs. If the diſtreſs be made in a 
houſe, you ſeize a chair or other piece of 
furniture, and ſay, © I ſeize this chair, (or 
e whatever it be) in the name of all the goods 


ce in this houſe, for the ſum of —— pounds, 
<« being two years rent (er as the caſe is) due 
* to me (or. to W. H. your landlord) at 
« Michaelmas (or any other) day laſt, (and 
« if the diſtreſs be made by any other than the 
ec /andlord, you add) by virtue of an au- 
ce thority from the faid V. H. for that 
“ purpoſe.” You then proceed to take an 
inventory. of ſo many goods as you Judge 
| WI 


J * 


e 
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will be ſufficient to cover the rent diſtrained 

for, and alſo the charges of the diſtreſs: 

Having done this you make a fair copy of 

the inventory according to the following 

form; but it need not be made upon a No amp re. 
ſtamp, as the 23 Geo. 3. c. 58. ,. 1. expreſsly de. 
excepts an iventory made of goods diſ- 

trained. 


An inventory of the ſeveral goods and An inventory of 
© chattels diſtrained by me D. G. (the dif- the goods dif- 
* trainer) this — day of — in the year 1 9 
© of our Lord 1793, in the houſes, out- 
e houſes and lands (according to the caſe) of 
« J. H. (the tenant) ſituate at — in the 
« county of — (And if the diſtreſs be made 
te by any other perſon and not by the landlord, 
e /ay, by the authority and on the behalf of 
cc W. H. your landlord) for the ſum of —— 
« pounds, being two years rent (or, as the 
ce caſe is) due to me (or, to the ſaid HF. H.) 
* at Michaelmas (or, any other day) laſt, and 
© as yet in arrear and unpaid.” 


1. In the Parlour. |. s. d. 
Six leather bottom chairs, mahogany 
frames | | 
A ſet of mahogany dining tables 
A large pier looking glaſs - 
A Pembroke table - - 


2, In the Kitchen, 
A wainſcot table - i 
Five large kettles — — 
Three copper ſaucepans — 


3. In the Dining Room. 
Six chairs, &c. - - 
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Who may take The inventory may be taken by the per- 
egen fon who diſtrains the goods; nor is an ap- 
praiſer neceflary till after the end of the 

five days allowed the tenant to pay the 


rent, or a the goods by 2 W. & Al. 


. c. 5 


— »*pro- Aſter the inventory is taken, you muſt 
| write at the bottom a notice to the tenant, 
to acquaint him of ſuch diſtreſs being made, 


and the time when the reht and charges of 
the diſtreſs muſt be paid, or the . re- 


plevied. 


If the gocds are ſecured in the houſe, the 
following notice muſt be given verbatim, if 
not, ſo much as relates to the ſecuring the 
goods mult be omitted; if ſecured off the 
premiſſes, the tenant in his notice muſt be 
informed of the place where. 


Mr. T. H. 
Notice to the AKE notice, that I have this day ſeized 
| tage] and diſtrained the goods and chattels in 
trained tobe the above inventory particularly mentioned 


written at the 


bottom of the (Cy virtue of an authority for that purpeſe from 
inventory. Mr. IW. II. your landlord) for one halt year's 


rent due and in arrear to me (or to the ſaid 
I. H. as the caſe may be) on Lady-day laſt, 
for a houſe, &c. in =, and have ſe- 
cured the ſaid goods and chattels in the Parlour, 
kitchen and dining room in ihe ſaid Louſe, and 
that unleſs the ſaid arrears of rent and charges 
cf diſtreſs are paid, or the goods and chat- 
tels replevied within five days from the date 
hereof, the ſaid goods will be 1+ and 
{old according to law, 
Dated Sc. 1793. $, V.. 
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It is not neceſſary to mention when the Need not men- 
tion the time of 


rent became due for which the diſtreſs is dhe rent being 
made. p J | due. 


Thus in the caſe of Moſs and Gallimore, 
Deug. 279. an objection was taken to a no- 
tice which expreſſed the rent to be due at 
Michaelmas, whereas the rent was only due, 
and payable in May, but Mr. J. Buller ſaid; 
that it was not neceſſary by the ſtatute of 
IVilliam and Mary, to ſet forth in the notice 
at what time the rent became due, and no 
farther notice was taken of the objection. 


A true copy of the inventory and notice Memorandum of 
delivering a true 
was this —— day of —— 1793, deli- % of tue in- 
vered to the abovementioned T, H. in the n tothe 


preſence of us, Ts 
V. S. 


R. # 


A true copy of the above inventory and How thein- 
notice muſt either be given to the tenant d ans a0: 
himſelf or to the owner of the goods, Buller”s ſerved. 

Mi. Pri. 8 1. or left at the tenant's houſe ; or 
if there be no houſe, on the moſt notorious 
place on the premiſſes. And it is proper to 
have a perſon with you when you make the 
diſtreſs, and alſo when you ſerve the inven- 
tory and notice, to examine the inventory, 
end to atteſt, if there be occaſion, the regu- 


larity of the proceedings. 


The ſafeſt way is to remove the goods The time ard 


Immediately, and in the notice to acquaint Tanner inwhich 
the goods are to 


the tenant where they are removed to; but be removed aud 
fold, 
it 
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it is now moſt uſual to let them ſtay on the 
premiſſes, and leave a man in pofleſſion to 
protect them till the expiration of the five 
days allowed by ſtatute before they can be 
ſold, which by a late determination were 
held to be incluſive of the day of ſale. 


The five days As where a diſtreſs was made and an in- 
1 ventory taken, with a regular notice of ſale 
be {old are in- given on Saturday the 12th of May 1787, and 
— | in the afternoon of the Thur/day following, 
Wallacev. King viz. 17th May they removed the goods and 
ee 78. fold them, and on an objection taken that 
they were ſold a day too ſoon, the Court of 
Common Pleas held that on the Thurſday 
afternoon, five days from the time of the 
diſtreſs had completely expired, and that the 
ſale was regular according to the time al- 


lowed by the ſtatute. 


br rollen. Note: The man in poſſeſſion of the goods, 
| Sc. is to be paid two ſhillings and fixpence 
per day, if the tenant keeps him; and three 

ſhillings and Ny if he keeps himſell. 
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How to act if the If the ſheriff is in poſſeſſion of the goods 
 therift is in poſ- 


ſeſion on an Of a tenant on an execution, the landlord need 
execution. not make a diſtreſs, but ſhould forthwith 
ſerve him with the following notice: 


9 80 


8 — 
* 1 * 4 i — "£ Ss — 
N — -BALA — — — 


— 2 2 
1 
' 


To E. 8. Eſq. Sheriff of the County of ==. 


Notice to the AKE notice that there. is now due 
from T. H. the perſon to whom the 
goods belong you are now in poſſeſſion of, 


by 
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by virtue of his Majeſty's writ of fieri facias, 
Fc. returnable (here mention the return) the 
ſum of pounds for one year's rent 
due at Michaelmas day laſt. As witneſs my 
hand this — day of 1793. 


K Tavdlond of the Prout 


Bur if dong: is no heck + in poſſeſſion ON If the tenant re- 


quires time, 


an execution, and the tenant wants further d Landl 
time for to raiſe the money, and the land- mutt take his 
lord chooſes to give him ſuch indulgence, he er ga 
muſt take a memorandum in writing from in poilefſion. 
the tenant, that poſſeſſion 1s continued at his 

requeſt, and by his defire, or the landlord 

will be deemed a treſpaſſer-for continuing in 

poſſeſhon beyond the time which is limited 

by ſtatute for the ſale of the diſtreſs, and lia- 

ble to an action for ſo doing, 


Memeranaum, 'T HAT I T. E. do Notice where 


the tenant re- 
hereby conſent and quires further 


agree that WW. I. my landlord, who has this time for the pay « 


day (or, who on the —— day of laſt) 3 
diſtrained my goods and chattels for rent, in 
a meſſuage or dwelling-houſe (according to 
the caſe) ſituate at in the county of 
—— ſhall continue in poſſeſſion of my ſaid 
goods and chattels in the ſaid meſſuage or 
awelling-houſe for the ſpace of from 
the date hereof, the ſaid V. H. having agreed 
to forbear the ſale of the ſaid goods and chat- 
tels for the ſaid ſpace of time, to enable me 
to diſcharge the ſaid rent. And I the ſaid 
7. H. do hereby agree to pay the expences 
of keeping the ſaid poſſeſſion. As <vitneſs 


— — 


— 2 — 
— — 1 Fang wa 
S * Ic 
* — l WA. 0 Jo — 
* — „ 
8 n — 
22 RE . ER _- = == 


— m— — — [TI 
— : — 
OY — = 
TRE —. 
— — — 


„ 


— FO > pt aL - oa 
Re — * cn . — 1 
TEE 2 = 2 25 -_ 52S 


— . . L. 2 - PL — a”. * 
r a Sanaa 
———— — — — 25 


— 
FI. 


— — 5 
IRE. 8 — 
e 


FLA 


336 PRACTICAL DIRECTIONS. 


day of —— in the year 


TH 


my hand this 
of our Lord 1793. 


But if there be no allowance of further 


Ante 78. time, at the expiration of the fifth day from 
the time of the diftreſs and notice, the ſheriff's 
office ſhould be ſearched to ſee if the goods 
have been replevied; if they have not, go to 
the premiſſes ; where, if the rent and charges 
of the diſtreſs are nor paid, you ſhould ſend 


The manner of for a (a) conſtable of the hundred, pariſh or 


appraiſing and . . 
felling the goods place where the goods were diſtrained, and 


if not replevied - 2N eee 
it not reptevies. two {worn appraiſers (5), who having view 


expiration of ed the goods muſt be ſworn by the conſta- 
rhe fjio cy . ble (the ſheriff, under-ſheriff or conſtable are 


From the dey of , © i p 
the difireſs end tmwowered to fwear them, Bull. Ni. Pri. 81.) 


notice. in the uſual way. 


(a) if the diſtreſs is taken in two hundreds, he con- 
fable of the tlace where the diftreſs is driven or put, is the 
proper officer within the 2 W. & M. ſeſ. 1. c. 5. Bull. 


(5) In the caſe of Wallace againſt King and others, 
1 H. Bl. 13. an objection was taken to the ſale of a diſ- 
treis taken in the pariſh of A. becauſe the appraiſement 
was made by appraiſers who were ſworn before the con- 
ſtable of the pariſh of B. each pariſh being in the ane 
hundred but in 4/ferent diviſions, and each having 4% 
erent conſtables; upon the ground that @ conſtable could 
only act within the pariſh or diſtrict of which he was 
appointed conſtable ; but the cafe turning upon a dit- 
ferent point, the Court of Common Pleas did not de- 
cide whether the conſtable had exceeded his authority 
or not. 5 


But vide 1 H. Bl. 15. n. where it appears that in 
the caſe of Blatcher v. Kemp, Maidſue Summer Al- 
ſizes 1782, Ld. Mansjicid decided © that no conſtable 
could act under a warrant oz? of h:s diſirict, and that the 
general direction in the warrant was to be taken to 
each within his diſtrict.“ 


«c 
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OU and each of you ſhall well and Ti ppailers 
truly appraiſe the goods and chat- 
« tels mentioned in this inventory (te con- 
« table or perſon who adminiſters the oath at 
« the fame time holding ihe inventory in his 
© hand, and ſbewing it to the appraiſers) ac- 
* cording to the beſt of your judgment. 
« So help you God.” 


Memor andum, . HAT ͤon the — day Memorandum 


of the appraiſers 
%* of — — in the year of being —— 


our Lord 1793; J. H. of, &c. and W. S. of 
Sc. two ſworn appraiſers, were ſworn upon 
the Holy Evangeliſts by me D. G. of, c. con- 
ſtable (or ſheriff or under-ſheriff ) well and 
truly to appraiſe the goods and chattels men- 
tioned in this inventory, according to the 
beſt of their judgment. As witneſs my 


hand, | 
D. G. Conſtable. 


Preſent at the time of ſwearing 
the ſaid J. H. and W. S. as 
above, and witneſſes thereto, | 
„ 2 | _ 
Geth H. 


After the appraiſers a are ſworn and have 
valued the goods, you go on with the in- 
dorſement on the inventory as follows: 


E the abovementioned 7. H. and Memorandum ts 


VV. S. being ſworn upon the Holy ES 
Evangeliſts by D. G. the conſtable above- 
che mere, Sc. as the caſe may 
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Who may be 
ſuch appraiſer. 


(a) 2 W. & M. 
ſeſſ. I. c. 5. 
Bull. Ni. Pri. 8 1. 


Manner of diſ- 
pofing of the 
goods. 


After the goods 
are diſpoſed of. 


— 


PRACTICAL DIRECTIONS. 
be) well and truly to appraiſe the goods and 


chattels mentioned in this inventory, accord. 


ing to the beſt of our judgment, and having 


viewed the ſaid goods and chattels, do ap- 


praiſe and value the ſame at the ſum of — 
pounds. As witneſs our hands, the —— 
day of —— in the year of our Lord 1793. 


& Is Sworn Appraiſers, 


If the perſon diſtraining is ſworn as one 
of the appraiſers, it 1s illegal, for he is inte- 
reſted in the buſineſs, and the (a) ſtatute ſays 
that he with the ſheriff, under-ſheriff, or 
with the conſtable of the hundred, pariſh or 
place where ſuch diftreſs ſhall be taken, ſhall 
or may cauſe the goods to be appraiſed by 
two ſworn appraiſers, 


When the goods are thus valued, it i 
uſual for the appraiſers to buy them at their 
own valuation ; and a receipt at the bottom 
of the inventory, witneſſed by the perſon 
who ſwore them, is uſually held a ſufficient | 
diſcharge. 


But if the diſtreſs be of conſiderable value, 
it is much more adviſeable to have a proper 
bargain and ſale between the landlord, the 
perſon who ſwears them, the appraiſers, and | 
the purchaſer, for the better proving the 
tranſaction afterwards, if there ſhould be 
occaſion. 


The goods taken in diſtreſs being diſpoſed 
of, you ſhould deduct from the amount of 
their produce the rent in arrear, and all rea- 

3 ſonable 
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ſonable charges attending the diſtreſs, after 
which, the overplus (if any) is to be returned 
to the tenant. 


If the tenant means to replevy the diſtreſs, If the tenant 
he muſt within the time allowed him by the rler che ar. 
ſtatute for that purpoſe, that is, within five treſs. . 


days after he has notice of the diſtreſs, take 
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wich him two houſekeepers, living in the 1 
city or county where the diſtreſs was made, 1 
and go to the ſheriff's office of ſuch city or 1 
county ; where he muſt enter into a bond, 11 Geo. 2. e. 19. 4 il 
with the two houſekeepers, as ſureties, in *** 98. 1 
double the value of the goods diſtrained (ſuch mt 
value to be aſcertained by the oath of one or „ 
more witneſſes not intereſted, which oath the | . 

perſon granting ſuch replevin is to adminiſter) i | 


conditioned for the proſecution of a ſuit in re- 
plevin, againſt the diſtrainer with effect; and 
for returning the goods, if a return thereof 
ſhall be awarded, upon this the ſheriff will 
direct a precept to one of his bailiffs; and 
by that means, the poſſeſſion of the goods 
will be reſtored to the tenant, to abide the 
event of the ſuit 1n replevin. 
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For precedents and forms of proceeding in 
caſe the goods are clandeſtinely removed; on 
It Geo. 2. c. 19. ſee 1 Burn 55 5. And for 
thofe which concern the 27 Geo. 2. c. 20. re- 
ſpeting a diſtreſs by warrant of juſtices of the 
peace, ſee 1 Burn 553. and ante 8 1. 
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PRINCIPAL MATTERS. 


ABATEMENT. 


HE writs of pone and recorded are not 
abateable Page 140 
If two perſons diſtrain an ox, &c. and make 
different avowries, both ſhall abate 184 
Difference between pleas in abatement in re- 
plevin, and in other actions 161 
Difference between pleas in abatement and in 
bar 162 
Property in defendant or a ſtranger, or in de- 
fendant and a ſtranger, may be pleaded in 


abatement I62, 163 
Cepit in alia loco, may be pleaded in abate- 
ment 164 


Where the time is material, it may be traverſed 
by the defendant, and ſuch plea is in abate- 
ment "7 165 


ACCEDAS AD CURIAM, 


The acccdas ad curiam is a writ to remove a 
plaint in replevin out of the lord's court 144, 145 
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Such plaint, when removed, is called a record 


. Page 148 


ACCEPTANCE. 


At common law, if the tenant was diſſeiſed, 
and the lord accepted rent from the diſſeiſor, 


it worked an eſtoppel between the lord and 


diſſeiſor 


ADDITION. 
If the defendant be without addition in the 


plaint, he ſhall have no addition in the 
recordari ä | 


ADMINISTRATORS. See EXECUTORS, 


Where the leſſee of lands dies before the er- 


piration of the term, if his adminiſtrator 
continues in poſſeſſion during the remainder 
of the term and after it, a diſtreſs may be 
taken for rent due after the term 


Alp. 


At common law, the lord might diſtrain for 
AID pur file marrier, and pur faire fitz che- 
valier 


Both theſe aids are aboliſhed by ſtat. 12 Car, 2. 


191 


145 


39 


8 


1b. n. 


AID PRIER. 


At common law, the leſſee for years of the 
very tenant, in caſe the lord avowed on a 
ſtranger, might pray in aid of his leſſor, and 
oblige the lord to avow on him 


190 


It 
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ALIAS REPLEVIN. 


If the ſheriff do not execute the original writ, 
the plaintiff may have an alias replevin Page 102 
Or he may ſue it out with the original writ, 
and deliver it to the ſheriff in the firſt in- 
— 105 
And he may inſert therein the clauſe of © vel 
cauſam nobis ſignifices, &c. 102, 106 
And then it is returnable in the king's bench, 
common pleas, or chancery ibid. 
And determines the ſheriff's vicontiel power 


5 102, 17 
But otherwiſe it is vicontiel, as the firſt writ 106 


 AMENDS. ; See TENDER. 


AMERCIAMENTS, 


The difference between fines and amereia- 
ments; and by whom the latter are im- 
poſed : I 4 
Amerciaments impoſed in the leet or ſheriff”s 
torn, or at the ſeſſions, may be levied by 


diſtringas 13 
And the diſtreſs may be either ſold or im- 
pounded 18, 19 


In the caſe of common perſons there ought to 
be a cuſtom alledged for diſtraining amer- 
ciaments impoſed, but it is otherwiſe in a 
leet of the king's | I2 
To make an amerciament legal it ought to be 
aſſeſſed by the court, and not by the jury, 


and affeered by the jury 15 
Amerciaments muſt be levied ſeparately 65 
But an amerciament in a court- baron cannot 

be levied by diſtreſs 12, 15, 16 
Unleſs the lord can preſcribe in the diſtreſs 19 
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Or the court-baron belong to the king's 


manor _ r 
The proper remedy for an amerciament in a 
court-baron is an action of debt 12,21 
APPEARANCE. | 


The parties may appear inreplevin in any other 
term than that in which the ſheriff makes his 
return on the alias or pluries replevin 105-6 
If the plaintiff declares in the court above, on 
the return of the alias or pluries replevin, the 
method, to oblige the defendant to appear, 
is by attachment 105, 108 
If the defendant's claim of property be found _ 
againſt him, he muſt appear in perſon, and 
not by attorney. 131 
Wherever day is given to the defendant, there 
cannot be judgment again him before ap- 
pearance 139 
Where, by the plaintiff” 8 appearance, * 
parol was held to be well removed, though 
the 1 was in one county, and the fe- 


cordari iſſued to another 8 > ot 
88 a Arribbrx⸗ 
Precedents of pleading in replevin e 


ATTACHMENT. See PROCESS, 
 Averia CarRUcz. See DisTRESSES. 


: AVOWRY. 
An avowry for an amerciament is ill if it re- 
preſents the amerciament to have been made 
by the jury | ts 7 
t 
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If a diſtreſs be taken on the bigh road, the 
tenant cannot avoid it by his-avowry Page 60 


Deſcription of an avowry 169 


The difference between an avowry and juſti- 
fication 167 
At common Jaw, the avowry muſt have been 
on the very tenant | 170 
But by the ſtatute of 21 H. 8. c. 19. it was 
ſufficient to avow as on land holden of the 


lord ibid. 
Except the land had been Sriined to the king 
by the tenant _ 171 


Though if the lord had purſued the tenant's 
beaſts, and taken them off the land, he 
might have avowed on the ſtatute of H. 8. 170 

And he might have avowed on that ſtatute, 
though the tenant had been named ibid. 

The mode of avowing on the ſtatute of H. 8. 171 

The mode of avowing on the 11 G. 2. c. 19. 175 

In what caſes it is neceſſary to lay a ſeiſin in 
the avowry, and in what not 176, Sc. 

In avowries the place laid in the declaration 
may be traverſed, but cannot be varied 
from, without a (verſe git 192 180 

Tf the defendant avows the caption in parcel 
of the place mentioned in the declaration 
without giving it a particular name, no ad- 
vantage can be taken but upon ſpecial de- 
murrer ibid. 

When a man avotos in his own x right, the form 
is bene aduocat.; when he makes cos zfance in 
right of another, bene cognovuit ibid. 

But bene cog novit hath been held good on de- 
murrer, where the defendant avowed in his 
own right ibid, 

An avowry for rent in arrear tempore captionts, 
without ſaying, quod aahuc a retro ex Hit, 15 
good 181 

A baron concluded his avowry for arrears of 
a rent- charge due to the feme before cover - 
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ture, as for arrears due to himſelf, and yet 
it was held good Page 181 
If one avows as adminiſtrator, though he has 

no right as ſuch, yet if it appear that he has 


right jure proprio, he ſhall recover 182 
f a man avows for an entirety, and hath only 
a right to a moiety, he cannot recover ibid. 
An avowry for an entire diſtreſs upon lands 
held under diſtinct demiſes, is bad 183 
Jointenants and coparceners muſt ſever in 
avowry | ibid. 


And if one of them diſtrain, he muſt avow in 

his own right, and as bailiff to the other ibid. 
Tenants in common muſt make ſeveral 

avowries | 104 
So if one tenant in common diſtrain for his 

ſhare of the rent which has been paid to the 

other tenant in common, he muſt avow v 

upon his ſeveral title | 184 
Where leflor avows for part of half a year's 

rent, he muſt ſhew how the reft has been 

ſatisfied | | 183 
Where executors avow on the ſtatute of 

32 H. 8. for arrears of a rent in fee granted 

to their teſtator, they muſt ſhew that the 

lands continue in the hands of the tenant in 

whoſe time it incurred _ 
But that has been held unneceflary if the avow- 

ant ſtates that the grantor was ſeiſed in 


fee | . 
Two perſons cannot make ſeveral avowries 
we 20 ax, .. . ibid, 


In an avowry for an heriot, bene cogn:v:t capti- 
onem in præd loco, without ſaying, tempore 
guo, Sc. is good 184 
Avowry muſt not be for an heriat generally, 
but muſt be for the beſt beaſt _ ibid, 
The avowant mult juſtify and ſhew a good 
title in omnibus 185 
Defendant cannot avow on a writ of recap- 
tion, as he may in replevin | 228 
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BANKRUPT. 


See what things are diſtrainable. 


How the defendant in replevin may proceed 
in caſe the plaintiff becomes a bankrupt and 
tae aſſignees ſell the goods 


BARON and FEME. 


A baron concluded his avowry, for arrears of 
a rent-charge due to the feme before cover- 
ture, as for arrears due to himſelf, and yet 
it was held good 181 
Feme may avow as Adminiſtratrin of ber ba» 
ron, for arrears of a rent- charge granted 
to baron and feme during the life of the 


feme | 181 —2 


Baron alone may bring replevin for the goods 
of his wife, taken whilſt ſhe was fole 156, 160 
Baron and feme may be joined in replevin for 
goods which the wife had as executrix 160 
Where they are joined in the ſame declaration 
againſt a defendant for taking the goods of 
the baron and feme, if the defendant-avows 
then it ſhall be intended that the taking was 
before the coverture, and that they then had 
a joint property ibid. 


r 


A penalty inflicted on the breach of a bye- law 


may be levied by diſtreſs 25 
But ſuch remedy muſt be given by the power 
that made the bye-law ibid. 
Though a preſcription to diſtrain will be ſuf- 
ficient | ibid. 
The ſubject cannot be impriſoned for the 
breach of a bye-law f ibid. 
A Tho? 
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Tho” a bye-law may authoriſe a diſtreſs: to 
enforce payment of a penalty, yet it cannot 
authorize the ſale of ſuch diſtreſs Page 25 n. 


Carrios. 
The caption is one of the points complained 
of in the replevin | 2388, 99 
And it muſt be proved at the place laid in the 
declaration; or, on the general iſſue, the 
plaintiff will be nonſuited 165 
Where a diſtreſs is taken in a county, and im- 
pounded in a liberty, the ſheriff of the 


county may enter the liberty to RESP re- 
plevin without any Ne rer Woran“ 99 


CERTIORARI, | 
A certiorari is to remove proceedings out of 
a court of circumſcribed authority, to ena- 
ble a ſuperior court to grant execution 140 
And the inferior court muſt ſend up the whole 


record in the mn it was when the writ 
came uo | EA Hon 4:i861d. 


Com. See Diarxrss zs. 


T7» #4 
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Common right, what .d & nod 5 n. 
Com MONER. See DAMAGE-FEASANT. 


Cos rs. 


The plaintiff in replevin ſhall recover coſts, 
by the ſtatute of Glaucgſter, c. I. 208 
The defendant in replevin ſhall recover /inglz 
coſts, by the 7 H. 8. c. 4. the 21 H. 8. 
c. 19. the 4 Fac, 1, c. 3. and the 17 Car. 2. 
c. 7. 209 
Defendant 


TABLE of the Principal Matters. 


Defendant in replevin ſhall recover double coſts, 
by the 11 G. 2. c, 19. Page 210 
An executor (defendant) i is intitled to coſts 209 
The 889 W. 3. c. 4. reſpecting defendant's 
coſts, does not extend to actions of re- 


plevin 210 


7 c. 4. & 21 H.8. c. 19. extend to 


avowries for an eſtray, but not to pleas of 


priſel en auter lien 202 
An avowant is a defendant wake 4 Ann. . 
c. 16. % 5. 211 


Where ſeveral matters are pleaded by the 
plaintiff, ſome of which are found for him 
and ſome againſt bim, ſo that the plaintiff 
is entitled to judgment, if the judge cer- 
tifies there was probable cauſe for pleading 
thoſe pleas, the maſter is not to deduR the 
coſts of the iſſues ſo found for the defendant, 
but if there is no certificate the defendant 
is intitled to have thoſe coſts deducted for 


him 211 
The coſts ſhall be . as well as the da- 

mages in an action on 2 W. & M. c. 85. 76 
And wherever a ſtatute gives treble damages, 

the coſts ſhall be trebled of courſe wid, 
An avowant is not a . within 3 . 

Co. 10. „„ 211 


Where there is an fue on the defendant! 8 
being bailiff upon a plea of diſtreſs for rent, 
a certificate is neceſſary to intitle the plain- 
tiff to full coſts 


Couk rs. 
Of the court-leet 17 - 
Of the court-baron | i Ta 16 
Danace-Fragaxt.. | 


A man may diſtrain beaſts that are damaze- | 
B46 y 26 
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Tho? he be only a commoner Page 26 
But where there is a colour of right for put- 
ting in cattle, a commoner cannot diſtrain 
them 26 
One commoner may diſtrain the cattle of 
another commoner as damage ſedſant where 
there is a covenant not to put on their cattle 
but at ſtated times, if either breaks that | 
agreement 27 
A commoner cannot diſtrain the lord's cattle, 
tho? he ſurcharges, unleſs at times in which 
by the cuſtom the common ought to lie 


freſh ibid. 
And then a cuſtom ſhould be alledged n 
No man can diſtrain for damage feaſant, but on 

the place where the damage was done 7bid, 
Nor can one beaſt be taken for damage done 

by many ibid. 


Cattle can he diſtrained only for the damage 
they are doing at the time they are diſ- 


ſtrained ” ibid. 


— 


DAM AGES. 


When the lord was permitted to wage his law 
aa to the ſufficiency of a tender, the tenant, 


if he prevailed, recovered damages 90 
So, he ſhall now recover damages, if the ten- 

der be found ſufficient by a jury gl 
Damages are recoverable againſt the ſheriff, if 

he make a falſe return in replevin 103 


The defendant ſhall have damages in a wither- 
nam, if elongata be returned on a writ de 


retorno habenda | 127 
Damages are recoverable on a falſe claim of 
property 131 


A juſtification in replevin covers the defend- 
— from damages e 
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Day IN Covrr, 


The defendant has no > day i in court by the 


writ of replevin Page 104 
But, in ſuch caſe, he is brought i in by at- 
tachment * FE. JON 


So, the defendant has no day i in court, on the 


return of the alias and piuries replevin 103. 107 


And therefore the parties may appear and 
plead in any other term than that in which 
the writ of replevin was returned 104 

For the ſame reaſon the plaintiff is not de- 
mandable, on ſuch return, under peril of a 
nonſuit . 108 

But the defendant muſt appear at the return 

of the pluries, or a withernam will iſſue 


againſt him ibid. 
And if he do not appear, he may be brought 
in by attachment and cafias 104. 108 


If the defendant appear on the return of the 
alias or pluries, he may oblige the plaintiff 
to declare, by rule of court 103 
Or he may have a ſnecial writ, in the nature 
of a venire, to warn the plaintiff to come in 
and proſecute 109 
And the defendant ſhall have the like writ 
where there is a vitious pone, which does 


not give him a day in court | ibid, 
In withernam, the defendant ſhall have a day 
in court by attachment I13 
The writ de proprictate probanda gives the de- 
fendant a day in court 130 
DECLARATION. 


The 4 in replevin is little more than 


a recital of the writ 197 
Though it muſt not only contain a venue, but 
muſt ſhew the locus in quo ibid. 
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Rut if the defendant plead non cepit, this makes 
the count good Page 158 
If the taking is in a common field it is not 
necellary for the plaintiff in his declaration 
to ſhew the quantity of acres he was ſeiſed 
of, or to fpecity the locus in quo any farther 


by alledging the ſame generally 159 
The declaration ought to be certain as to the 

number and kinds of cattle „ 
But the avowry may cure that defect ibid. 
The declaration muſt be ſeveral by every one 
who has ſeveral property ibid. 


Though a man may count of ſeveral takings, 
part at one day and place, and part at ano- 
ther day and place in the ſame declaration 

159, 160 

But baron and feme may be joined in the ſame 
declaration for goods diſtrained from the 
feme dum ſala . ibid. 

Or the baron may count alone ibid. 

So they may be joined for goods which the 
wife had as executrix, tho' they were diſ- 
trained during coverture ">" Wits 

Where they are joined in the ſame declaration 
againſt a defendant for taking the goods of 
the huſband and wife, if the defendant 
avows, it ſhall be intended that the taking 
was before the coverture, and that the pro- 

perty was joint, and the taking muſt be laid 
ad damn. ipſorum . 
Where the plaint in replevin is removed by 
the defendant into C. B. from an inferior 
court by re. fa. lo. filed on the appearance 
day of the return and a rule to declare is 
given, judgment on 2 preſ. may be figned 
for want of declaring without demanding a 
declaration 104. n. 
Where the ſheriff returns ref legiari fect, tho? 
the writ be in the detinet, the count may 


bei in the detinuit; but if there be no de- | 
4 livery 
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livery of the cattle, it muſt be in the 
detinet 5 | Page 160 
Of late years no action has been i in the detinet 
165, 
When a cauſe is e out of tbe county 


court, the plaintiff muſt declare de novo 145 
So, he myſt declare de novo, on the removal 
of a cauſe by habeas corpus 146 


The defendant may compel the plaintiff to 
declare in replevin, tho” he hath no day i in 


court 104 
If a writ of inquiry will be granted after judg- : 

ment by default 207 
But guere if to ſupply a defective verdict in the 

caſe of rent ibid. 
A writ of inquiry will be granted in all cafes 

to complete juſtice. | 206. n. 
DELICTA. 

Of the graviora et minora della © I4, I5 


DEMURRER. 

Unleſs the locus in quo be mentioned in the de- 
claration, the defendant may demut 158 

If the writ be recited in the detinet, and the 


count be in the detinuzt, the defendant may 
demur Ee 160, 151 


DEPARTURE. 


See PTEA and PLEADINGS. 


DTENTION. 


The detention of 165 diſtreſs is one of the 


points complained of in the replevin 87 
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And ſuch detention is unlawful, after the 
making of a ſufficient tender; if ſuch 


tender be made before the diſtreſs is im- 


pounded Page 57, 88 


Or, after judgment for the avowant; tho' it 
be for a return irrepleviſable. | 

In what manner the legality of the detention 
was anciently tried 

The preſent mode of trying it 


Tf the detention be not originally lawful, it. 
127 


cannot become fo ex poſt facto 


89 


90 
91 


The detention muſt be anſwered in pleading, . 


as well as the caption 
And yet the plaintiff may avow for rent ar- 


rear tempore captionis, without ſaying you 


adhuc a retro exiflit 


DETiNUZ. 


After judgment for a return irrepleviſable, if 


the diftreſs be not delivered to the plaintiff, 
on his making a ſufficient tender, he may 
have an action of detinue _. 89, 
If on the writ de proprietate probanda, the pro- 
perty be found for the defendant in a re- 
plevin by wRIr, the replevin is at an end; 
but the plaintiff may have: an ien of 
detinuc 14 1 


DisconTINUANCE. 


The plaint may be removed after a diſcon- 
tinuance 

If defendant plead in abptemant of the welt, 
and make conuſance for a return, if the 

- plaintiff traverſe the conuſance only, it is 
a diſcontinuance, — . 


166 


180 


216 


132 


145 


165 
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DiscLAIMER. 


Its nature, and conſequences, at common 


las Page 186 


In what caſes, and for what reaſon, it was 
taken away by 21 H. 8. c. 19 ibid. 
Diſclaimer cannot be made to a lord before 
attornment 187 
And it cannot be made by an infant ibid. 
Nor by an abbot ſeiſed in jure ecclefie 188 
But diſclaimer by a meſne extinguiſhes the 
meſnalty ibid. 


A diſclaimer gives the demandant a right of 


en, Y ibid. 


Tho' in ſome caſes he may proceed for 
damages ibid. 
If a præcipe be brought againſt two, and one 
diſclaims, the whole freehold veſts in the 
other 
But it is otherwiſe if ONE plead non-tenure ibid. 
Tho? if one diſclaim, and the other plead non- 
tenure or make default, the demandant may 


enter into the whole | ibid. 


Diss is.. 


The antiont t effect of a diſſeiſin, as to the 


lord's avowry 190 
Dierxzssks. 
The nature and origin of diſtreſſes 15 2 
The inconveniencies which originally at- 
tended tbem = 


The remedy that was applied to theſe incon- 
veniences: and how the law of diſtreſſes 


afterwards ſtood 4 
The lord's diſtreſs for rent is in nature of a 
prerogative proceſs 2 "24 
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In what Caſes a Diſtreſs lies. 


For ſervices due to the lord, ariſing from the 


tenure Page 5 
For fines and amerciaments in courts-leet mer 
For toll in a fair or market 4 2 
For an amerciament on a townſhip 1131124 
For a penalty inflicted on the breach of a 

bye- law 0 5 . 25 
For damage feajant | 4441 ab 


Il ho in refpe of his Eflate or Tntereſt may diſtrain, 


A perſan ſciſed.in fee if he grants out a leſſer 
eſtate ſaving the reverſion, may diſtrain for 
the rent reſerved or other ſervices with wo 


expreſs proviſion 23 
But the reverſioner cannot diſtrain for rent 

iſſuing out of an incorporeal inheritance + 29 
If he is a common perſon, contra if the king ibid. 
Nor for a rent iſſuing out of tithes ibid. 


But tho” a perſon who has the reverſion, cannot 
diſtrain of common right, he may reſerve 
to himſelf that power ibid. 
So if a leſſee for years aſſigns his term, ren- _ 
dering rent, he cannot diſtrain with a par- 
ticular clauſe for that purpoſe, rente he 
has no reverſion 51530 
An annuitant may diſtrain for Fa arrears of 
his annuity granted out of an eſtate veſted 
in truſtees for a term to his uſe, if the 
grantor is in poſleſſion ibid. 
A deviſee may diſtrain for rent deviſed to him 
out of lands, if the land is charged with a 
diſtreſs, and not otherwiſe 2 ibid. 
The grantee of a rent granted by one copar- 
cener to another for equality of partition 
may diſtrain without any ſuch proviſion 
tho' he has no reverſion | ibid. 
Or for a rent granted to a widow out of lands 


whereof ſhe is dowable, in lieu of dower _ 
3 : 
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Or for a rent granted in lieu of lands upon an 
exchange Page 30 

If a man grants rent over to another after ar- 
rearages incur, he cannot diſtrain for theſe 


arrearages ibid. 


A mortgagee after giving notice of the mort- 
gage to the tenant in poſſeſſion under a leaſe 
prior to the mortgage, may diſtrain for 
rent in arrear due at the time of the notice 
as well as for what accrues after it 31 
A landlord may diſtrain for rent due before his 
approbation of the tenant's poſſeſſion of the 
premiſſes, as well as for what accrues after- 
wards ibid, 
A receiver appointed by the court of chzan- 
cery may diſtrain for rent without firſt * 


— 


plying for an order : ibid. 
Unleſs there is a doubt who has a legal right. 
to the rent 72 


One tenant in common may Anis for his 
ſhare of the rent if the terre-tenant pays it 
to the other after notice not to pay it ſo ibid. 

A man may difirain cattle without any ex- 
preſs authority, and the aſſent of the perſon 
in whoſe right he did diſtrain will be as 
effectual as his command would have been ibid. 

Executors or adminiſtrators of men ſeiſed of a 
rent- ſervice, rent. charge, rent-ſeck, or 
fee- farm, in fee - ſimple or fee- tail could not 
diſtrain for the arrears of rent till autho- 
rized by ſtatute 32 H. 8. ibid. 

The ſame ſtatute gives the like remedy to huſ- 

bands intitled in right of their wifes after 
the death of their-wives ; ibid. 

And alſo gives the like remedy to tenants pur 
auter vie after the death of the ceſtui que vie 33 

So it extends to the executors of all tenants for 
life ibid. 

The conuſee of a N confeſſed by a 
tenant for life of a rent-charge is not 
within the ſtatute r ibid. 
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Neither is the executor of a grantee of a rent- + 
charge for divers years - Page 
Nor does this ſtatute extend to copyhold rents 

but only to rents out of free lands ibid. 
What is a rent ſervice within the ſtatute 34 
It does not ee to leaſes for years ibid. 


What Things are not F Nrainabli. bh 


All chattels are diſtrainable damage feaſant 55 
Diſtreſſes at common law being in the nature 
of pledges, nothing could be diſtrained but 
what might be returned 7 in Necie and RS 


maged | 34 
Therefore money cannot be diftrained, ee 

it be in a bag : | Shaw 
Nor milk, fruit, &c. e 35 
Nor could corn or hay be diſtrained at com- 

mon law Abid. 
Unleſs it were in a cart | ibid. 
But now, by ſtatute, corn as bay may be 

diſtrained for rent 6 
Even tho' it be growing hid. 


Working tools and beaſts of the plough can- 
not be diſtrained for rent, c. while there 


is another ſufficient diftreſs > 6/6 5499 
Nor while they are in actual uſe 8 37 
Trover will not lie for tape looms diſtrained 

if not in uſe at the time of the diſtreſs ibid. 
But ft will if they were in uſe ibid. 


But this rule does not extend to diſtreſſes, by 
ſtatute, in the nature of an execution: as 
for poor's rates, Ce. 38 
The general rule of law is, that every thing 
upon the premiſles is liable to the landlord's 
diſtreſs for rent, whether they belong to the 


tenant or a ſtranger | 39 

But fee the exceptions in favour of wade ibid. 
Things ſent to public places of trade are not 

diſtrainable for rent, &. ibid. 


As the cattle and goods of a gueſt at an inn, &c. = 
| ut 
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But the cattle muſt be within the pre miſſes of 
the inn to be exempted from diſtreſs Page 40 
This privilege extends only to temporary 


_ gueſts ibid. 
But the oebvilings 1 is not extended to goods at 
a livery ſtable | 41 


But it is to goods taken to a houſe to be 
weighed in the way of trade, altho' it is not 


the public place of weighing 42 
And alſo goods in the hands of a carrier for 
hire, tho*-he is not a common carrier 43 
Nor to beaſts that are grazing for a night on 

their way to market 46 
Nor to goods diſtrained for a perſonal duty, as 

for toll | al 


The owner of the ſoil cannot diſtrain goods 
as damage feaſant in a fair or market, tho? 
no recompence is paid to him for laying 


them there by way of toll 24 
The owner of the ſoil is not neceſſarily intitled 
to the toll 23. n. 


If a fair with toll therein is granted in Boro 
Engliſh land, the heir at common law ſhall . 
have the fair and toll, and the heir by the 


cuſtom, the ſoil | ibid. n. 
The owner of the ſoil is intitled to the piccage 
and ſtallage | ibid. n. 


A diſtreſs cannot be taken for goods fraudu- 
lently ſold out of a market to avoid the 

toll 24 

The beaſts of a 8 being on the lord's 
land by eſcape, are diftrainable for rent and 


other ſervices | 44. 
See. the proper diſt inction in the note 45 
So, if they be on the land by conſent of their 

owner 46 


And it feems the) are diſtrainable for ;fijes 
forfeited on the tenant's non- appearance in 
the king's courts 48 

But if a ſtranger's beaſts have eſcaped, the 
owner may prevent the diſtreſs, by making 
freſh purſuit 46 

Aa4 The 
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The lord cannot diſtrain beaſts which eſcape 
when they are gone out of the land, tho' 
they are within view Page 46. n. 
And if they be on the land by conſent, the 
owner may be relieved in equity on the 


ground of fraud in the landlord 47 
Whatever is part of the freehold, cannot be 
CC 48 


This privilege extends to ſuch things as the 
| tenant will not on any conſideration, be 
permitted to remove away with him, and 
it is not neceſſary that they ſhould be ab- 


8. 


ſolutely affixed to the freehold ' ibid. 
"Tho? it be not actually fixed | ibid. 
What is in the manual occupation of another, 

cannot be diſtrained for rent, &s, 49 


Wearing apparel is d'ftrainable if it is not in 
actual uſe, tho* only taken off the owner 


for the purpoſe of going to bed "11; - ibid. 
Goods in the cuſtody of the law are not 155 | 
trainable tor rent, Gc. 50 


Goods taken aac an attachment, or ſold 
under a fl. fa. under ſuch circumſtances as 
not properly removable, are not diſtrain- 

able a 

Corn taken in execution and ſold by the 
ſheriff is diftrainable for rent, if permitted 
to lie on, the ground after ſeverance, ibid. 

A commiſſion of bankrupt will not protect 
goods in the meſſenger's poſſeſſion while 
they remain on the premiſſes 51 

So a bankrupt's goods may be diftrained in 
the hands of the aſſignees, for duties in 
arrear to the crown, tho' the conviction 
does not take place till after the aſſign- 
ment | ibid. 

But if the goods are ſold by the aſſignees, the 
landlord can only come in pro rata n the 
reſt of the creditors 52 

The diſtreſs itſelf is liable to be Nie before 
ſale on an immediate extent for the king's 
own debt, tho' the time for ſale is expired 54 

Nothing 


TABLE of the Principal Matters. 
Nothing can be diſtrained but valuable pro- 
perty pt s 54 


Oo the Time, Place and Manner of Nell the 
| Diſtreſs. 


No diſtreſs can be made in the night 56 
Unleſs it be for damaze feaſant | ibid. 
A diſtreſs for rent cannot be made on the very 

day it becomes due ibid. 


Unleſs authorized by a particular cuſtom 56, 57 
Nor after tender of the arrears | 
A diſtreſs may be made for rent accrued after 

the expiration of a notice to quit, but it is 


a waiver of the notice 58 
Tho' it may be made within ſix months after 
the leaſe determines ibid. 


Unleſs the tenant's intereſt in the premiſſes 
continues longer, than the power of diſ- 
treſs is continued alſo : \ ibid. 

What is ſuch continvation of intereſt 

None but the king can diſtrain out of his fee, 


or on the high road 60 
Some diſtreſſes by the ſubject are not within 

this proviſion 50. n. 
Unleſs the tenant drive his cattle off the land 

to prevent a diſtreſs ibid. 
But a diſtrefs taken on the high road, cannot 

be avoided by the tenant's avowry . 
Tho? it ſubjeQs the party to a ſpecial action on 

the ſtatute of Mari bridge >" ne 
A joint diſtreſs cannot be made for two par- 

cels of land diſtinctly let 61 


But where lands in two counties are held under 
one demiſe, the landlord may diſtrain for 
the whole rent, in either county  7b:d. 
And in caſe the tenant remove his goods to 
prevent a diſtreſs, the landlord may diſtrain 
them off the premiſſes, within 30 days after 


the remoyal | ibid, 
Provided 
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Provided they be not previouſly fold to a fair * 


purchaſer Page 61 
And the tenant, in ſuch caſe, chall forfeit to 


his landlord double the value of the goods 


removed 62 
Cattle depaſturing on a common may be 
diſtrained for rent ibid. 
At common law, no man might break open 
an outer door to make a diſtreſs ibid. 
Tho' an inner door might have been forced 
open ibid. 
Or the diſtreſs taken out at a window ibid. 


But now the landlord may break open a 
dwelling houſe to diſtrain goods that have 
been fraudulently removed, to ptevent a 


diſtreſs 5 
A ſeizure of part, in the name of all the goods 1. 9 
in a houſe, is a good ſeizure of al! bid, 
Diſtreſſes ought not to be exceſſive ibid. 
What is accounted an exceſſive diſtreſs ibid. 
Diſtreſſes for homage, fealty, or the expences 
of knights in parliament cannot be exceſ- 
five. Sed qu. vide n. a. ens 61 
Such diſtreſſes cannot be ſold hid 
An action of treſpaſs will not lie for taking an 
exceſſive diſtreſs 5 
Unleſs it be a diſtreſs of gold or ſilver 15 
Neither is a man liable to a criminal profecu- 
tion for taking an exceſſive diftreſs #68 
But the remedy is by a ſpecial action on the 
ſtatute of Marlbridge = ibid. 


But there can be no remedy upon the ſtatute 
of Marlbridge where there is a remedy at the 
common law bid. 
Nor can the plaintiff bring an action on the 
ſtatute if he has recovered in replevin ibid. 
A man cannot ſplit an entire duty; and diſ- 
train for it at ſeveral times 64 
Meuter ſhall a perſon diſtrain as for an entire 
ſum where ſeveral amerciaments are due 


for diſtinct offences | ; 65 
2 But 


bl 
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But where he takes an inſufficient diſtreſs 
for the whole duty, he may diſtrain 
again Page 64, 65 
Tho” it be under warrant 1 a juſtice of the 
peace | ibid. 
So, he may digraia again for cattle which 
ads in the Ro re. 1 75 


Hav the Di Yrrefs i is to be ufc, and di ipefed 72 


The diſtreſs i is to be put in a pound : | 69 
Which is either overt or covert \ ibid. 
Beaſts ſnould be put in a pound overt ibid. 
For if they be put in a private pound, the diſ- 

trainer muſt feed them 9973 
And they muſt not be bound 4 74 


Dead chattels muſt be put in a pound covert 69 
And the pound muſt be within three miles, 


in the ſame county 71 
Or the diſtrainer will be ſubje& to a penalty 
of 54, . ibid. 


This penalty is only recoverable as for s fin- 
gle offence, tho* feveral are concerned 
init - | 72 
Tho” if the tenancy be in one e county, a, :-- 
the manor in another, the diſtreſs may be 
impounded in the manor pound 70 
And if lands, in two counties, be held under 
one (demiſe, the Jandlord may diſtrain in 
both counties, and e the diſtreſs 


in either 71. 80 
The pound- keepar fee | 71 
Diſtreſſes for tent may be impounded on the 

pre miſſes 73 
But then they muſt be removed at the end of 

five days 2 5 77 
No diſtreſs can be worked 3 73 
But milch kine may be milked = 
But ſee the note (a) to the contrary ibid. 
Diſtreſſes could not be ſold at common las 

34- 76 


Bur 
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But they may be fold by ftatute, for rent 
_- .arrear | | Page 71 
And for poor's rates, c. 
The mode of appraiſing and felling a diſtreſs | 
for rent 77, Ec. 
The perſon diſtraining muſt not be ſworn one 
of the appraiſers, as he is intereſted in the 
| buſineſs | 77 
The mode of ſelling a diftreſs under warrant 
from a juſtice of the peace 80 
The power of aſcertaining the charges of the 
diſtreſs and ſale is not given to the juſtices 
under 27 G. 2. c. 20. but the officer exe- 
cuting the warrant is the ſole judge thereof 8; 
By 33 G. 3. . 55+ a jultice' s warrant of diſ- 
tels may be carried into execution out of the 
juſtice's juriſdiction who granted it, if 
there are no goods, c. to be diſtrained 
there, provided it is endorſed by the juſtice 
of the county, Sc. where it is put in 
execution, upon the oath of one witneſs, 
that there was not any goods in the juriſ- 
diction of the juſtice granting it 81 
At common law, a ſingle irregularity in the 
diſtreſs, made the diſtrainer a epſpatier ab 
initio | 82 
But now, the diſtraiver ſhall only anſwer for 
the ſpecial damage | 
And not even for that, if he tender one bid, 
But if a diſtreſs be made for rent, where none 
is due, the diſtrainer ſhall forfeit double the 
value of the diſtreſs and coſts | 84 


Dis TRING As. See PROCESS. 


DovBLE RENT. 


In what caſes, and by what, means, the tenant. 
| ſhall be obliged to pay double * 7 
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DoPLicity. 


If the defendant in replevin plead in abate- 
ment of the writ, and make conuſance, and 
the plaintiff join iſſue on the plea, and tra- 
verſe the conuſance alſo, it is double Page 163 


Enquiry, WRIT er. 


Wherea writ of enquiry is neceſſary to aſcer- 
tain the damages in rep, and where 


not 204—5 
Of the writ of enquiry of damages, under the 
17 Car. , 205 


The plaintiff cannot have a writ of enquiry 
under that ſtatute, where the defendant bath 


pleaded non cepit 207 
Nor where the jury, who try the iſſue, omit 
to enquire of the rent in arrear ibid. 
EN TR. 


A diſclaimer gives the demandant a right of 
entry 188 

In a præcipe againſt two, if one make default, 
and the other diſclaim, the lord may enter ibid. 


 Escapre. 


The beaſts of a ſtranger, being on the lord's 
land by eſcape, are diſtrainable for rent and 
other ſervices 44 

And where the beaſts 1 by the negligence 
of their owner, they may be diſtrained im- 

mediately 45 

But where they eſcape by default of p 54 te- 


nant's fences, the owner muſt have AC- 
| TUAL 


en ee — — * 
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TUAL NOTICE of the ape, before they 


can be diſtrained _ Page 45 


Unleſs the land, into which they eſcape; be 


parcel of an ancient ſeignory; for then the 


lord of ſuch ſeignory may diſtrain them im- 

. mediately 

But the owner may prevent the diſtreſs by 
making freſh purſuit 

Where a rent-charge had been twenty years 
in arrear, and cattle that had eſcaped were 
diſtrained for the arrears, the owner of the 
cattle was relieved in equity 


E 


EsToPPEL. 


als 


47 


If the lord colluded with the diſſeiſor, and ac- 


cepted rent from him, he was eſtopped to 
enter for the eſcheat, in caſe the diſſeiſſee 
had died without heirs; and the diſſeiſor 


was eſtopped to ſay, that he was not his 
191 


tenant 
But the diſſeiſſee was not thereby eſtopped 
from compelling the lord'to avow on Him 


EVIDENCE. 


ibid, 


On a plea of tender to the lord, evidence of a 


tender to his bailiff will not maintain the 
_—_— 


On the plea of non cepit, if the caption be. 


88 


proved at another place than that laid in 


the declaration, the plaintiff will be non- 


ſuited : 164—5 


In treſpaſs, the defendant may give in evidence 


a property in himſelf on the general iſſue, 


165 


but not in replevin 


What evidence muſt be given againſt the ſhe- 
riff in an action againſt him for taking in- 5 


| ſufficient pledges 


222 


% 
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EXECUTION. 


The execution. of a judgment in the county 
court or court baron, is only by diſtreſs, | 
Page 20 
But ſuch diſtreſs may be ſold under the writ de 
executione judicii 21 


EXECUTORS. 


Executors impowered to diſtrain by 32 H.8. 


c. 37. | 32 
The ſeveral conſtruQions of that ſtatute 33 
Executors may bring replevin de bonis teſla- 

toris | 156 


How they are to avow under the 32 H. 8. 183 
An executor (defendant) is intitled to coſts in 
replevin | 209 


FiNEs. | 33 


The reaſon of their denomination . 14 
The difference between a fine and an amercia- 


ment | > | ibid. 
Fines are impoſed pro gravioribus deliftis ibid, 
And they are apportioned by the court 15 


Of fines impoſed at the aſſizes and ſeſſions ibid. 
Or by a corporation, having a power to hold 
ſeſſions TIA Z 
Of fines impoſed by a court leet © 12, 13, 18 
For fines impoſed by a court leet, the ſteward 
may either impriſon the party, or diſtrain his 


goods | | I3 
And he may either ſell the diſtreſs, or im- 
pound it | 18, 19 


Unleſs it be for a fine impoſed in the leet, by 
cuſtom ; for ſuch a fine cannot be diftrained 
for, without a cuſtom to warrant the diſ- 
arels = | | 18 

| At 


— . — 


— — — <p 
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At common law, there was no fine to the 


king on the replevin, but where the ſheriff 
returned elonzata, or claim of property Page 108 
The defendant is fineable for an eloignment 123 
The defendant is to be fined, when he- comes 
in to gage deliverance, after a Withernan 
awarded on meſne proceſs Resa“ 
So the defendant is to be fined for a falſe en 
of property | | 131 
Or, on conviction on a writ of recaption 227 
The plaintiff is fineable, when he comes in 
and tenders the damages on a withernam 
awarded after judgment for the avowant 125 


97 


FRESH PURSUIT, See DisTRESSES. 


GAE DELIVERANCE. 


The defendant ſhould gage Ae ener of 
what was levied of the plaintiff, by wither- 
nam, on his being nonſuited 122 

If withernam be avoided, and afterwards the 
defendant avows the. taking as his proper 
goods, or for a heriot, or denies the taking, 
the plaintiff ſhall gage deliverance of the 
withernam 124 

If a withernam be awarded in the court be- 
low, and afterwards the plea is removed, the 
plaintiff ſhall gage deliverance in the court 
above 146 


HABEAS Cokpus. 


The habeas corpus is tne writ of LIBERTY 149 
Where it is directed to an inferior court, the 
defendant's body muſt be ſent up, with the 
cauſe of his impriſonment | ibid. 
And on ſuch writ, the plaintiff muſt declare 
DE NOYO in the ſuperior court n 


) 
2 


hi 
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3 HERIOT. 


A heriot i is ahe beſt beaſt or other thing due to 
the lord upon. the death or alienation of his 


tenant Page 9'th 
But the lord ſhall have which he chooſes for 

the beſt ibid. n. 
In ſome manors it is the beſt chattel, piece e 

plate, &c. | ibid. n. 
The heriot is of two ſorts; the heriot- ſervice, 

and the heriot-cuſtom 9 
The nature and origin of each + 
The lord may diſtrain for heriot-ſervice ibid. 
But he cannot diſtrain for heriot- cuſtom ibid, 
Tho' he may feize for both 11 


And where the lord is intitled to ſeize, he 
may ſeize it wherever he can find it, whe- 


ther on the land or not 11 its 
A ſuit-heriot, reſerved by deed, cannot „ 
taken off the manor 12 


The avowry for an heriot muſt be for the beſt 
beaſt, or two beſt beaſts of the tenant; and 
cannot be for an heriot generally 184 

In an avowry for an heriot, bene cognovit cap- 
tionem in predifto loco, without ſaying tem- 
pore quo, &c. is good a 185 


Hors DE sON FEE. 


Of the plea of hers de fon fee, and how it 
differs from a diſclaimer 189 
At common law, the plea of hors de fon fee 
determined all proceedings in the inferior 
court 94 
The plea of hors de fan fee is pleaded, ou 
there is no tenure; as where a ſtranger is 


avowed upon 5 190, 3, 8 
Or it may be pleaded by a ſtranger, who is 
made a party by aid prier ; + 
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But the tenant cannot plead Bors de 7 % 
on a writ of mortdauncęſter Pag. 190 
And antiently, if the tenant was diſſeiſed and | 
the lord, upon his re-entry, diſtrained his 
beaſts, or the beaſts of his leſſee, and avowed 
on the DISSEISOR, the tenant or leſſee could 
not ſafely plead bors de fon fee, but was 
obliged to plead the ſpecial matter in abate- 
ment of the avowry : | 191 
Tho' in ſuch caſe, if the difſeiſor had died 
ſeiſed, and the lord had accepted rent of 
his heir, the avowry muſt have been on the 
heirz and the tenant was put to his real 8 8 
action | de 


Ivpvcra ET frpars. 585 


Inducta ** 2 were diftrainable at common 1 8 


N 


= © | = 
The conſequence _ 204 19 4 4. 
Inducta and Hlaia are alone diftrainable "IF" 


Inns anD- ae. 
The cattle and goods of a gueſt are not air. mob 
trainable at an inn . f 
But the cattle and goods ed os actually 
within the premiſſes of the inn itſelf, — 
not in any place the tenant may have: re- 
moved them to for his own convenience 114 
Innkeepers are obliged to receive e guelts and 
their hotfes | | ibid. 


IxRECGCULARITVY. See Dis rRR8Sss. 


Issux. 
In replevin the tenetel iſſue | is non ceßit | 165 
The caption and detention are in illue . by that | 
plea, and not the property 165-6 ; 


b 
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Mu oft Malpabils de captione gate, is not 2. 
good plea ; becauſe i Lge not after the 
eee 3 cf Fat 166 
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The reaſon 257 the judgment in replevin s 
for a return irrepleviſablte 12 
At common law, the defendant could not Da bs 
judgment for a return rrepleviſable, on the 


nonſuit of the, plaintiff _. aan! 31. of 7 214 
But now, by ſtatute, he may 95, 215 
Judgment for the plaintiff i in W is Op 

for damages 201 
For the defendant, that he ſhall have return of 


the cattle % Dee ANG 
judgment for a 3 as ms common gy is f 
the proper judgment, marinen the 
ſtatute of 17 Car. 2. . 7. | 207. 
A judgment © that the defendants ſhould have 
a return of their cattle, and recover their 
damages and cofts aſſeſſed by the jury” is 
good as a judgment at common law, or as 


judgment under 21 H. 8. c. ig. 205 ; 
Query, If a writ of inquiry. will be granted _ 
ſupply a defective verdict 11769 207 | 
No judgment in replevin as in cats of a non= 
it wy not going down ro trial 25/4 172 ne 
INT) -O1 If Web ds 
*. Jverirre Aron. 


A juſtification in treſpaſs. under. a diſtreſs for 
an amerciament muſt ſhew that the amer- 


ciament has been affeered | 15 
A landlord eannot juſtify under the plea of the 
general iſſue given by 11 G. 2. c. 19. ex- 5 
cept for acts done as landlord non 50 
e cannot juſtify expulſion under it 16. 
Nor entering the houſe to remove the goods 
after five days expired 1b, 


Bb 2 Byt 


But now, by flatute, he may; if he firſt iſſue 


TAB L E of the Principal Matters. , 


But muſt plans: a licence to juſtify the afpor-. 
tavit os 83 
Or liberum tenementum to juſtify the expulſion ij, 
The difference between the avowry and 
juſtification 167 
Of the juſtification that diſaffirms property in 
the plaintiff ib, 
Of that which affirms ſuch property, but 
covers the defendant from damages 1169 


LEvancy and COUCHANCY. 


The grantee of a rent CHARGE cannot dif- 
train a ſtranger's beaſts, till they are levant 
and couchant | ä 

The time allowed for levancy and couchancy ib. 


LEVARI Facias. See PROCESS, 


LIMITATION or ACTIONS. 
The lord, in his avowry, need not alledge a 
ſeiſin of the rent within forty years 172 
But if the ſeiſin be not within that time, the 
ſtatute of limitations may be pleaded in 
er 10 
And the grantee of a rent- charge may plead 
the ſtatute 174 
When the tenant pleads the ſtatute. of limita- 
tions, as to the ſeiſmn, he mult acknowledge 
the tenure | 199 


NoN Orrys. 


At common law, if a diſtreſs was taken in 2 
liberty, the ſheriff could not deliver it, 
without a nm omittas 99 


nis warrant tothe bailiff of the Fberty, who 
makes no anilwer thereto 
; I 


TABLE of the Principal Matters. 
And if a diſtreſs be taken in the county, and 
impounded in a liberty, the ſheriff may 
enter che liberty without a previous warrant 


Pare 99 


 Noxsvir, 


At common law, the plaintiff might replevy 


the diſtreſs, after being nonſuited in infi- 


nitum 
But this inconvenience was remedied by ſta- 
tute, which gave the writ of ſecond deli- 
verance | 
If the defendant come into ecurt on the day 
the ſheriff is to return the alias or pluries, he 
cannot demand the plaintiff, under peril of 
2 nonſuit 


But he may have a ſpecial wok 10 iam 


the plaintiff to come in; and if he do not, 
he ſhall be nonſuited 
If the plaint be removed by pone, the plaintiſſ 
is demandable, on peril of a nonſuir 
Unleſs the pore be vitious, in not giving the 
defendant a day in court 474 
Wherever the defendant hath a day i in court, 
the plaintiff is rr e under peoll of 
a none © 119% 1 


If the plaintiff be nonſuit boden nene 


the defendant ſhall have a return without an 
avowr | | 
No judgment i in replevin as In caſe of a non- 
ſuit for not going down to trial — 
to the e of the court 


SW 


Norick of DisTREss. 
At common law, no man was obliged to give 
notice of his having taken a dittreſs 
Unleſs it were impounded in a ſpecial pound 
Lee or in a pound covert 


B b 3 


10g 
138 
109 
139 
274 


210 
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er% — 982 - 7 


But now, the tenant muſt has notice of a 


diſtreſs for rekt Pagi 
And ſuch notiee may be given 10 the. tenant 
. -. himſelf 78 


Or it may be given to the owner of the goods, | 
unleſs the tenant hath ſued, a replevin 

In the. notice for a ſale. of a diſtreſs. under N 

2 W. & M. c. 5. it is not neceſſary to ſet | 
forth at | what time. the rent eh ues 77 


Plür. ny go 


The origin of the, rg 
It may be levied out of court bj 
But the hundred court cannot 8 by plaint 

out of court, tho there be a-preſcription for it oz 
Sad qu. and vide the note 195 903 ibid. 
* eee is 1 mardi 18 39 465 


"+ £ GIL SE | \ — 


900 2 7 


Pas AND: PLEADIN os. 
11 
4 landlord. cannot juſtify under the plea of the r 
general iſſue, given by, + pts. 
+... cept for acts done as landlord 199079 $3 
He cannot juſtify expulſion under it Did. 
Nor entering the houſe to remove the goods 
if they continue there Jonger than the five | 


oy — 
. 
** 


Jays allowed Wem sds d Muds un 10 ibid. 
But muſt plead,a licenee to Juſtify the ah | 
925 tauit bogus ei brotbas! IKnigizo. 592 01 102? ibid. 


Or hiberum tenemenium 66 jeſtifpthe expulſion ibid. 
| To an action for an irregularity in making a 
diſtreſs, the defendant . rende ens 
zal iſſne d oo zu 189 10 baileges zs 83 
The mode of liens 000 inreplevin "88, 91 
Pleadings in replevins 235 
Tbe defendant in replevin cannot plead what 1 
is contrary to the ſheriff 's return, as mom 
elongata, or that the beaſts died in pound46 129 
But he my plead nor cepit ibid, 


But 


TAB LE of the Princia Matters, 1 


But in an 1 a a return of aha : 
gatus precludes the defendant from pleading © 
non cepit Page 129 n. 
The difference between pleas in abatement in 
replevin and in other actions 161 
How" pleas in abatement in replevin differ 
from thoſe in bar | _ ibid 
The defendant may glead property in himfelf, 
or in a ſtranger, in abatement, or in bar 162 
But property in the plaintiff and a ſtranger, or 
cepit in alio loco, muſt be pleaded in abate- 
ment 0 1112140 OS 
$0 where the time is traverſed, the plea muſt 
be in abatement ' hid, 
Non culpabilis de nb is not ſuſicient; for : 
the detention muſt be anſwereed » x66 
Yet an avowry for rent in arrear tempore capti- 
onis, without ſaying quod adhuc a retro exiſtit, 


is good 181 
The difference between a jeſtifibation and 
avowry 16 


The difference between gon that af- 
firm, and thoſe that di nl ths aner 
property $101 Bret 28 01 245” sti. 
The tenant cannot plead: ne Gt ſeiſie de 
ſervices generally in bar ef the lord's avowry I 198 
The 171 G. a. c. 19, has taken wy the plea 
of nil habuit in tenementis DIW OUS 
= an avowry for rent payment of the ground * 
rent to the original landlord is a good plea 200 
. A ſet-6ff cannot be pleaded to avowry for rent ibid. 
A plea to an avowry that the premiſſes were 
pulled down without ſaying that the plaintiff 
< was expelled or put out of them,” is noe 
ſufficient, nor does Tt en to a Lon! of 
__» eviction 201 
If the plea in bar is indon deut with the de- 
| West it is a a departure, pon id conſequently 
bad | ibid. 
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PLEDGES. , 


Of pledges for the defendant, If appearance in 
the lord's court "Page 2 21 
Of the ple dges to proſecute i in replevin N 
"The origin of pledges de retorno habendo 94 
In what event they are anſwerable 97 
What pledges are deemed ſufficient ; and how 
they are to be taken 97 c. 


Wbo ate anſwerable for the pledges de retorna 
Habe ndo taken e to Weſim. 2 C. 2. 
andi, G. 2. c. 19. Sin 5 nv Nang 

The pledges for a return remain, notwith- 
ſtending the removal of the cauſe, by pone 94 

And tho' the plaintiff proceeds for damages IF 
the 17. Car. 2. C 7. 225 

The mode of proceeding againſt the pledges. | 
on the ſtatute of Hum. 2 5 220, 221, 222, 223 

The mode of proceeding, againſt them on the 


„17 Car. 2. c 7. 6 225 

No pledges are required of the plaintiff 0 on a 
writ of recaption Et 229 
Of the writ de gas arpuictandis 193 
„ „ Funn „ 


| Aﬀter an alas, the plaintiff may have a pluries 
5 replevin l 
Or he may take out the replevin, aha, and 


pluries, at the ſame time; and deliver the 


pluries to the ſheriff in the firſt inſtance 105 
In the plur ies is always, inſerted the clauſe of 
| vel cauſam nobis 2 uſſices, &c Fe RES 102, 1 06 
And it is returnable in che king” s bench or 
common pleas + -. 192 
The. pluries determines the. Weriff's vicontiel 
Boer - 102, 109 


And ſuperſedes the rere in before the. 
therift „ 
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f Pen. 
The oligin of the writ of pon «ll Page 94 
Where the replevin is by writ, either party 
may remove it by * #7 ITS 
The form of th&@writ © OD 13 


The pone ſhould contain a ſummons, by which 


days given to the. other party i in the eourt 
Above = | * 1494 101, 133—4 
Otherwiſe it is bad 109, 140 


The difference between a fone and recordari 133 
The plaintiff need not ſhe w cauſe, for remov- 

ing a cauſe out of the —_— Nenn by poney 
but the defendant muſt. N 703 ow 
But the -plaintiff, -as-well as the defendant, 1 
"* muſt ſhew cauſe to remove the ſuit out of” 


the feru's court E 1735, 137 
The ſeveral cauſes of mand | 135, Oc. 
Capias lies againſt the defendant, if be make N 

default on a pore - 214 gel 138 

* Pound. 
 Spelman's deſcription of a pound 69 


„ 
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See DroTRes5Es. 
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- Povxp-Bazacn. 
. 38 LIM #351 — =5+ Nane 
Of 1 3 at the common law 75 
The ſtatute penalty thereon — To 
20-3IKQ3S PRACTICE. 


Pratt Obſervations, as 'to the making of 4 as 
diſtreſs for rent, and ſuing a replevin 327 


— 


— * Principal Matters, 


PatzoGAtive.. 


| The king, by his prerogative, may Al. 


train for an amerciament in his court 


baron Page 17 
So, he may diftrain the beaſts of his tenant 
on the high road 50 11.3 60 


Or, on lands that are not holden a of him by 
| immediate tenure | 


[4 
Nr N 


Paxscxrion. 


II a lord can ee in the diſtreſs, he. may 


diſtrain for an amerciament in bis court 
baron Ne ayer vr 17 


Or, for a fine impoſed by cuſtom j in his court 


leet Jab di bn AIG 


So, if a corporation can preſcribe i in the _diſ- 


treſs, they may diſtrain for a penalty on the 


breach of a bye la 4 u 10926 
A prefeription to NJ vpon Mn levied 
out of court is bad 3 * En 5 'S - 
Sad vide the note (4) Fn ”- ent 
„„ 


Of the diſtringas for ſeeying fines and amer- [ 
ciaments impoſed by a court leet 13 

Of the attachment to compel an appearance 
when the defendant has been ſummoned, and 
makes default 58 19 


An attachment is in many actions the fic. 


proceſs 19 n. 
A diſtringas is the proceſs which iſſues if the 1; 

defendant does not appear at the return of 

the ſummons or attachment . WI 


* 


It is called a diſtreſs infinite becauſe it goes 


till appearance | ibid. 
g An 
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An attachment will not be granted againſt the 
ſheriff for not taking a replevin bond Page 223 
Of the proceſs to compel an appearance in the 
lord's court 20 
Of th ri facias for a debt. recovered i in x tbe 
lord's court 21 
At common law the only proces. i in replevin / 
was à diſtreſs 08 
But now, the proceſs againſt the defendant i is 
an attachment in the firſt. inſtance, and a 
capias afterwards 10. 104, 105. 108 
If the plea be removed by pone, the plaintiff 
or defendant is ſummoned thereon 101 
And if the defendant make default, a di Aringas 
iſſues, and after that a capias 138 
If there be x yitious | pone, which does not give 
the parties a day in court, the defendant 
may have a ſpecial writ, to warn the plain- 
tiff to come in and proſecute eg. 146 
And the defendant ſhall have the like writ, - 
where he appears on the return of the 
alias or pille replevin ibid. 
But if be do not appear on ſuch W 4 
withernam will iſſue againſt bim 107 
LON he may be brought in by attachment and 
capias 104. 108 
The proceſs in withernam is an attachment in 
the firſt inſtance; and, on the return of 
nulla bona thereon, a capias and proceſs of 
outlawry 112. 119, 120. 122. 129 
The ſame proceſs lies againſt the defendant, 
on the writ de proprietate probandz 123 
The toltbernam is fometimes an original, and 
ſometimes a Judicial proceſs: in the firſt- 
© caſe, it is only a pain guouſque the defendant -. 
gages deliverance; in the latter, it changes 
the p operty _ ii; TRI 
When à plaint is removed by reger a 
| capias lies on the defendant's default; but 


no _ lies on 2 Juflicies 5 147 
2903 9: « | | 


TABLE of the Prineipal Matters, 


| PropERTY. ; 


Property is not to be altered * ok tbe 
king's writ; except it be for default of ap- 
pearance on an attachment in the county 

court or court baron Page 20, Fc. 

If a replevin come after goods are. bold on an 

execution, the defendant muſt claim pro- 
perty | 54 

The mode of. pleading prope: 1562, 163 


« 
* * 


* 


| PROPRIBTATE ProBAnDA. 

The proceedings on a PLAINT, when the de- . 
fendant claims propertyʒ 1388431 
The proceedings on an original WAIT. in che 
like caſe % i 131 
If the property be found for the plaintiff, the fy 
ſheriff is to make deliverance .. 132 
But if the replevin be by plaint, the defend- 
ant may afterwards remove it by recordari 1 20 

If the property be found for the defendant in 
a replevin by WRIT), ſuch replevin 1 is at an- 
end 181, 1 32 
And, in ſuch caſe, the plaintiff s only remedy 
is by action of detinue, trover, or treſpaſs 132 
But after the property is found for the deſend- 

ant in a replevin by plaint, the plaintiff may 


have a new replevin by writ i 
1 bailiff cannot claim property in the court 
© Below ; £2245. 22 
But he may plead i it in the court above. 32 


See the note ee 


i Rrcarrox. 

| he nature and deſign of the writ of r recap- | 
tion | 277» 278 

Recap- 
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Recaption lies, though the firſt caption was 

T6; .-- Page 223 
But not where the ſame cattle, or other cattle, 
of the ſame perſon, are diſtrained a fecond 


time damage feaſant | ibid. 
Nor where the plaintiff in replevin, being 

nonſuited, diſtrains again ibid. 
The e. cannot Avow on this writ, as 

he may in replevin e 260 
But he muſt jus TI , as in treſpaſs 229 


No pledges are required of the plaintiff, on 
this writ ibid, 
It is not neceſſary, to have a recaption, that 
the ſame cattle, but that cattle of the ſame 
perſon, ſhould be diſtrained a ſecond time 
for the ſame duty 230 
If the lord diſtrain the beaſts of his tenant for 
rent, and afterwards diſtrain the beaſts of a 
ſtranger for the ſame rent, there can be no 
recaption 1bido 
Ef the lord diſtrain his tenant, and afterwards 
command his ſervant to diftrain again, the 


tenant ſhall have recaption 231 


So if the lord, by any act ſabſequent, agree 
to the ſecond diſtreſs 231 
But if there be no ſuch precedent. command 
nor ſubſequent agreement, the tenant is 
left to his action of treſpals againſt the 
ſervant 2 ibid. 
If A. and B. are difirained, and a ſecond diſ- 
treſs is taken for the 3 duty on A. alone, 
a recapticn lies 232 
But if the firit diſtreſs had been on 4. alone, 


, and the ſecond on A. and a ftranger, .. - 


* gquere ibid, 
If a diftreſs be taken for rent, and afterwards 
other rent becomes due, for which 

a fecond diſtreſs is taken, no recaption 

lies | | ibid. 
Ehleſs the tenant TE pleaded 4 de fon fee, 


in an action tor taking the firſt diſtreſs ibid. 


Re cap- 
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Recaption lies before any avowry made in the 


firſt replevin Page 2 33 
And it lies in the county court, as. a as, e 5 T 
fore Juſtices of record | od e 

RECORDARI. 188 148 5 23113 
The form of the writ of recordari = 140 


The difference between a pone and recordari. 33 # 6 
The replevin by plaint is ee by re- | 


cordari —_ | 
And the plaintiff may remove it, without 
ſhewing cauſe | 135 
But the defendant cannot ibid. 


And neither the plaintiff n nor the defendant 
can remove a plaint out of the amitguben Sf } 
court, without ſhewing a ſufficient cauſe 

143. 150 

A recordari cannot regularly remove a re- 5 
cord 140, 150 

But if a record be actually removed by wende 297 
cordari, it ſhall not be remanded .. —_ Ls 

The ſuperior courts have no authority to pro- 

ceed on a record removed by recordari, n91__ 
without a ſpecial writ 149, 150 » 4. 

The defendant ſued a recordari in a different 

county from that where the captian: WR)! 


and the plaint was removed | oY 
f RELIEF. 
The relief is either proper or improper 8 
The relief proper may be diſtrained for, of 
common right _ oy. 


But the telief improper cannot be diſtrained 
for, unlefs the lord can FR in the 
diſtreſs 12 2 PSS tn 98 


TABLE of the Principal Matters; | 


The ſeveral kinds of rents Page 5 
Of rent ſervice ibid. 
Of rent- charge | 6 
Of rent-ſeck | ibid. 
Of rents of aſſiſe or chĩef- rents ibid. 
Of the remedy for recovery of rents by diſ—- 
trefs ibid. 


In what caſes, and by what means, the tenant 
ſhall be obliged to pay double rent 7 
To what rents the 4 G. 2. c. 28. J. . relates ibid. 


RePLavie 
The nature of a replevin 85, 86 
The replevin, at common law, was a juſti- 
ciab writ 87, 18 
Which did not lie in the manor court 87 
Twocthings are complained of in replevinz; _ 
the caption and the detention ibid. 


The ſeveral miſchiefs which attended the re- 
plevin at common law, and how they were 


remedied ' NY 92, Sc. 
The origin . nature of the replevin by 
plaint ibid. 


If any perſon grants a replevin who has no 
authority to do it, the Court of K. B. will 


grant an information againſt him 94 
The replevin muſt be executed by the ſheriff, 
even in his own Cale 157 


In what Caſes, and for whom Replevin lies. 


It lies fat goods, in which the owner has 
either an | abſolute or a qualified property. 
1361 1s 
When the property is qualified, the * 
may be ſpecial 


TABLE of the Principal Matters. 


If A. take goods by the command of B. the 
owner may have replevin againſt both Page 152 
If the lord diſtrain the tenant's beaſts, - the 
© meſtte may impound his own beaſts, inftead 
of the tenant” Ss, and _ e rom replevy 


} 


them | bow 
Several perſons cannot join in replevin, where. 
the property is ſeveral —- | 153 
But in favour of liberty they may in faing the | 
- writ de homine replegiando | o $3 n. 
1 lies for beaſts which are fere natars" if they 
have been reclaimed 5 1274 
But not for goods taken in execution, under 
proceſs from a ſuperior court 154 


Tho' it lies for goods which have been diſ- 
trained in conſequence of an excels of juriſ- 


diction in the juſtices ' "_ 155 
Altho' the court of appeal bas confirmed the | 
warrant + en 
Tho? it ies upon an execution, awarded *. 
an inferior jutiſdiction 7 154 
It lies for executors, de bonis teflatoris © 1 56 
And for the huſband . 44. benis uxoris, ER. 
taken dum ſola „ een 
It lies for a ſow and pigs, though the pigs were | 
- farrowed after the ſow was taken ibid. 
It lies not for charters retating to the inhe- 
* ritance _ e 
Nor for goods taken in foreign parts mm 157 
It beaſts be taken in one county, and driven 1 
into another, it lies in either county ibid. 
It lies not againſt the king, nor where he is a 
party : 155 
Nor for goods taken upon a dondlatön | ibid. 


Nor for goods or cattle diſtrained under a 
Warrant 1 juſtice of the peace, accord-' 
ing to 27 Geo. 2. 20, 8⁰ 
Unleſs the juſtices have exceeded their juriſ- | 
diction 8 


, 
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Rxescovs. 


No ſtranger can legally make a reſcue Page 75 
But the owner may reſcue his cattle, 
wrongfully diſtrained, before they are im- 
pounded ibid. 
Though HE cannot reſcue them afterwards ibid. 
If cattle diſtrained go into the houſe of their 
owner, who refuſes to deliver them, he 1 * 
auilty of reſcous 76 
The puniſhment of reſcous by ſtatute ibid. 


Reronno HABEN PDO. 


Of the retorne habends at common law 95 
Of the alteration that was made therein by the 
ſtatute of Weftminfter the ſecond 95 
In pleas in abatement, the defendant muſt | 
make conuſance for a return, or he leaves 1 
a right in the plaintiff to retain the diſ- f 


„ 160. 164 | 
Where the diftreſs avows, and hath judgment, | 
he ſhall have a return of the diſtreſs 212 ö 


do where the defendant pleads property in | 
himſelf or a ſtranger, which is faund for | 
him, he ſhall have a return 213 

But if he plead property in the plaintiff 
AND a ftranger, be ſhall not have a re- 
turn 213. 219 

So if he traverſe the locus in quo, he ſhall not 
have a return, though the iſſue be found 
for him, without a conuſance or avowry 213 

If the lord refuſe a tender of the rent, before 
the diſtreſs is impounded, he ſhall not have | 
a return | 214 

If the plaintiff be nonſuit before declaration, 
the defendant ſhall have a return ibid. 

But if he be nonſuit after declaration, the de- 

ſendant muſt avow to have a return ibid. 
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On the nonſuit of the plaintiff, the re- 


turn at common law was never irreple- 
viſable Page 95. 215 
But this inconvenience was remedied by the 
at. of W:/im. 2. which * the writ of 
ſecond deirverance e ibid. 
If tie detendant have judgment on the writ of 
ſecond deliverance, he ſhall have a return ir- 
_ repleviſable 96. 217 
If the writ of replevin abate by the miſpriſion 
of the clerk, the defendant ſhall not have a 
return 220 
But it is otherwiſe if the writ abate by the 
miſ- information of the plaintiff; for then 
the defendant-ihall have a feturn, tho' not 
Irrepleviſable : 8 Lien 
If the plaintiff confeſs the defendant's plea, the 
defendant ſhall have a return, but not ir- 
repleviſable i ons a 


SATISFACTION, 5 i. 
After judgment for a return free ble, TY 3 
owner of the beaſts may have. a writ for 5 
their delivery, upon Jai abi made in 
court | "gg 
And if beaſts are taken in N after 
judgment for the avowant, the owner may _ 
| have the like writ, on ſatisfying. the de- 
fendant his damages 125 


SciRE FAcIAS. 


A feire facias is the proper proceſs to bring i in 

the pledges in replevin | 97. 122 
But in courts not of record, ſuch proceſs is 

rather a precept in nature of a ſcire facias 123 
A ferre facias need not be ſued out to intitle 

the party to a capa in withernam 126 


Ir 


* 
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If on the retorno habende againſt the pledge's 
cattle, the ſheriff return nil, a ſcire facias 
iſſues quod vicecomes 205 "redlat ei tot 
averia, S. Page 222 

But it is not neceſſary to proceed againſt the 
pledges by ſcire facias, in order to ground 
an action againſt the  theriſ for their jia- 
nn 2255 226 


SECOND DRELIVERANCE. 


The writ of ſecond deliverance was given by 


the Hat. of Meſim. 2. N 97. 215 
And it is a writ judicial 21 5. 219 


The form of it 216 
The writ of ſecond deliverance is a ſuperſe= + 

deas of the retorno habendo, if it come be- 

fore any return is made; if after, it is in 

the nature of a new replevin 127. 217 
But it is not a ſuperſedeas of the writ of 
inquiry of damages, under the 21 H. 8. 

c. 19; nor under the 17 Car. 2. c. 7. 218 
Where a withernam iſſues on a retorno ba- 

bends, the ſecond deliverance muſt not be 

of the beaſts delivered in withernam, but 

of the beaſts firſt taken 218 
The writ of ſecond deliverance is in effect 

taken away, where the defendant proceeds 

on the 17 Car. 2. c. 7. | ibid. 


SEISIN. 


* 


Before the fiat. of 11 G. 2. e. 19. it was 
neceſſary to lay a ſeifin of the ſervices in 


the avowry 171 

The difference in laying ſuch ſeiſin and the 
ſeiiſin in real actions 172 
The defendant might deny ſuch ſeiſin 173. 
195, Te 


Cc2 Seifin 
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Seiſin in the defendant, or thoſe whoſe eſtate 
he hath, was good for rent on a gift in 
tail, or on a leaſe for life or years Page 196 

Ia whom the grantee of a rent· charge ſhould © 
have laid the ſeiſin 174 

If leſſee for years had diſtrained the beaſts of 
a ſtranger, he muſt have laid the ſeiſin in 
his Icffor 

But if a termor had avowed for rent on his 
under-tenant, by deed indented, he need 

not have laid a ſeiſin ibid. 

But if the leaſe had been by parol, de muſt 
have laid a ſeiſin ibid. 

Now by the ſaid as of 11 ane Sos Aw: 
neral avowry is given in all caſes for rent 
arrear 100 ; ibid 

Tf a termor diſtrain cattle. damage — and 
the owner bring treſpaſs, the ter mor muſt 
lay > ſeifin in his ple 176, 177 

Bur if the termor bring trofpals. far, the 
damage, he need not lay a ſeiſin i in his 
declaration 121181: I 

If the avowant, for damage Haſant, a all ge 
the locus in quo to be his falum:et liberum ie- 
nemertum, den alledging 2 ſaiſin in fee, 


it is ſufficient... f 1 
Tenant in fee, in an action of debt againf his. 

leſſee for years, need not lay a ſeiſin 179 
But the aſſignee of the reverſion muſt ibid. 


In treſpaſs, the defendant. may. plead re 
POSSESSIONATUs fuit of the locus in quo, 
and took the plaintiff's. cattle damage fra- 
fant, without laying a ſeifin 467 212 By7 

Where the ation is tranſitory * ibid. 


But not where it is 9 6. Fregit ob won he: 


| SERVICES. 1 3041.82 


d 
da 


Feudal ſervices, were either military or mi- T 


niſterial B on 
The non- performance of theſe ſervices in- 207 


duced: a forfeiture of the feud 51:4 505 6 12 
A 
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In what caſes the tenant might traverſe his . 
lord's ſeiſin of ſervices Page 195, c. 

And how he might avoid the payment af ſer- 
vices, which he could not traverſe, 196, &c, 


The ſheriff may hold plea in replevin by Halte 


of any value 92 
And he may command his bailiff to replevy, 
either by word or precept ibid. 


The ſheriff muſt appoint four deputies to 
make reple vies in his name, under penalty 
of 51. for each deputy he may neglect to 


appoint | 93 
But the ſheriff's precept in withernam muſt be : 
in writing; and not by word only _ 117 
The ſheriff ought to take pledges de proſe . 
quendo, and de retorno habende, 97 
And he is anſwerable for the inſufficiency of . 
the latter ibid. 


Having taken pledges, the ſheriff ought forth- 5 
with to make deliverance of the diftreſs* 
And for that purpoſe he may enter a liberty ibid. 
Or break open a houſe or caſtle, if he be. n 
denied entrance FN 100 
Where the replevis 1 is by WENT writ, which 
is executed by the ſheriff, he may hold plea 
of it in the county court 101 
But if he do not execute the original writ, be 
muſt appear, and account for his conduct, 
in the court on; on the alias or Pluries 1 
B 105 
If the alias do not contain the clauſe of vel 
cauſam nobis ſigniſices, &ce it is vicontiel, and _ 
the ſheriff may proceed 106 
But he cannot proceed, if it contain ſuch 
clauſe 102. 106 
The pluries replevin always determines the 
ſheriff's vicontiel power 107 
If the plaintiff be nonſuit in replevin, upon 


which the ſheriff takes his goods upon a 
withernam 


TABLE of the Principal Matters. 


evithernam, an action will lie againſt the 
ſheriff, if he do not deliver. them to the 
Yeldadant Page 122 
The ſheriff cannot return, on a pone by the 
defendant, that the cauſe is not true I 37 
The ſheriff muſt execute the repleviu even 
in his own cale _ I57 
If the pledges de retorno habendo prove ioſuffi- * 
cient, the ſheriff himſelf 1s | anſwerable by 
ſeire facias | 2213 222 
Or by action on the caſe . 
In ſuch action againſt the ſheriff ſome evi- 
dence muſt be given by the plaintiff of the 
inſufficiency, but very {light will do 222 
In ſuch action damages cannot be recovered 
F beyond the value of the diſtreſs, unleſs he 
is guilty of wilful neglect 4235, 224 
And in order to ground ſuch action, it is not 
neceſſary to have a ſcire Jacias returned 


againſt the pledges 225 
An attachment does not lie againft the ſheriff 

if he omits taking a replevin bond 223 
An action by the party does | Thid. 


The ſheriff and under-ſheriff and repent 

| clerk are anſwerable for the inſuſkciency 
of the pledges de retorno habende, and are 
bound to diſcover their names to the de- 


fendant | | 224 
STATUTES, Me 
De Scaccario is bm 37 
Marlbridge, . 1 3. 146 
7 7 * * | 63. 123 
— — C. 15. a | 8 : te 60 
eee, 92. 99 
Weftm. 1. c. 17. | | 100 
Gloucefler, C. I. | 208 
Weftm. 2. c. 2. 94 95 · 126, 135. 215. 221 
25 Ed. 3. C. 17. ; | . 128 
1 H. 5. c. 5. 1} 20 e 2 _ 
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7 E. 8. e. 4. | Page 2 
21 H.8.c. 19. | 170. 183. 209. = 
32 H. 8. c. 37. 32. 183. 209 
1&2 Ph. & MH. c. 12. 71. 79. 93 
ngen, 38. 208 
4 Jace. 1. c. 3. 209 
5 Car. 2. c. 7. 64. 205. 209. 218. 225 
22 ( " of 8 ON 35+ 50. 76. 83 
88 9H. 3. c. 1 · reef 210 
8 Aun. C. 9. | ST 
G be 58 a 58 
4 G. 2. c. 28. 129 7 


11 G. 2. c. 19 . * 35. 61, 62. 73. 83. 98 
| | 176. ALQ.: 22S 


27 G. 2. c. 20. | : <7 80, 81 
33 C. 3. c. 55. bndd 
1 TzxvpE R. 
A ſufficient tender will make the detention of 
a diſtreſs unlawful 1 88 
Though it be made after judgment for a re- 
turn irrepleviſable 89. 217 
But before judgment it ſhould be made 8 
fore the diſtreſs is impounded 57. 88 


For if it be made afterwards, and the beaſts die 

in the pound, the owner ſhall bear the loſs $8 
And it muſt be made to the lord himſelf, and 

not to his bailiff ibid. 
If divers beaſts are diſtrained and any one 

of them be impounded before a tender is 


made, the tender is void eee 
In what manner the ſufficiency of a tender 
wWuas anciently tried 8 89, Cc. 
The . mode of trying it 91 
TRAVERSE, 


The cauſe of removal.” aſſigned in a pone, or - 


| recordari, is not traverſable 4370 42 
But it is otherwiſe of the cauſe aſſigned in an 
accedas ad curiam > a0 


Where 


. 
— — —u— — 
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Where the defendant in replevin pleads in 
abatement of the writ, and makes conu- 
ſance, the conuſance is not traverſable Page 163 
In a juſtification for damage ſeaſunt, the plain- 
tiff may traverſe the defendant's title 164—5 
If the avowant ſhould lay the caption in ano- 
ther place than the plaintiff hath done, 
without traverſing the place in the declara- 


tion, it would be bad | ibid. 
Where the tenure is traverſable 194 
If the tenure be by rent, the quantum of the 
rent is not traverſable | ibid. 
And the whole tenure is not traverſable 195 


The ſeiſin of the quantum of ſervices was 
traverſable, where they were gained * 


coercion ibid. 
But not where they were obtained by the vo- 
luntary payment of the tenant 196 


Unleſs the tenant had been one, who could 
not charge the lands; as tenant in tail, a 


biſhop, prior, &c. 197 
Or unleſs the very tenant bad the deed 
whereby the ſervices were reſerved ibid. 


The ſeiſin is not traverſable, but only of 
thoſe ſervices, for which the avowry is 
made 198 

Except a ſeiſin be alledged of ſervices of an 
higher nature, which inelude thoſe in the 
avowry oo ibid. 


5 


T xESTAsSs. 

An aQion of treſpaſs will not lie for taking an 
exceſſive diſtreſs | 67 
Unleſs it be a diſtreſs of gold or ſilver ibid. 
Nor for impounding a diſtreſs in another county 71 
Treſpaſs will not lie againſt the pound-keeper 
merely for receiving the diſtreſs, tho the 
original taking be tortious. 72 
If cattle, taken damage feaſant, die in the 
pound, the diftrainer may have an action 


of treſpaſs for the damage 75 
2 | The 
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The tenant may have an action of, treſpaſs 
agzinft his landlord, if he do not remove the 


diſtreſs at the end of five days Ef 77 
Ot againſt the ſheriff, ſor taking his ande. in 
the execution of * ine b S en 
TroveR, 


a+ & ws #3 


Trover will not lie for goods. fold beface. five _ 
days have expired next e the ee 
and notice 5 83 
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SABLE eee 13327 een, een 
The vadii are forfeited, on the defendant's by 
na- decc tesa w 10:1 AE 


"'Waorn: — Lav. | 
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At common law, when the * a a 
tender, the lord was put to his law wager, 


as to its  ſuficigpcy-16, oven. ion, 92 
LNGYS 21 Hine 70 S ie 
5 Wagna. 


Withernam may iflue on the ſecond proceſs 106 


Etymology of the word withernam e 
Withernam is part of the lex tehonis ibid. 
And it is two-fold; in the county court, and 

in the courts above 110 


In the county court, if the bailiff return p15 1 
gata, the withernam does not iſſue, before 


the ſheriff holds an inqueſt i i 
But when it iſſues, it is a writ de executione - 
julicii. Quere. 1 119 


In the courts above, it iſſues on the ſheriff's : 
return of elongata | ibid. 


But ic cannot iſſue on ſuggeſtion only = wi, 
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